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Court of Appeals of the District of Columbia 


No. 5751. 


I 

George L. McPherson, Appellaiit, 


David Burnet, Commissioner of Internal Revenue. 

_ • | 

I 

Docket No. 28565. 

George L. McPherson, Petitioned 


Commissioner of Internal Revenue, Re 


Spondent. 


Appearances: 

For Petitioner: Raymond H. Berry, Esq. (Withdrawn), 
Chas. E. McCulloch, Esq., Ivan F. Phipps, E^q. 

For Respondent*: R. W. Wilson, Esq. 


1927. 
May 18. 
May 19. 
July 11. 
July 13. 

1929. 
Apr. 5. 
May 3. 

June 25. 


June 25. 


Docket Entries. 

Petition received and filed. Taypayer notified. 

Copy of petition served on General Counsel. 

Answer filed by General Counsel, j 

Copy of answer served on taxpayer—General Cal¬ 
endar. 

Hearing set May 22, 1929. 

Motion to place on the Reserve Calendar filed by 
General Counsel. 5/6/29 granted. 

Motion to place on Circuit Calendar! for hearing 
at Portland, Oregon filed by taxpayer. 6/25/29 
granted. 

Notice of the appearance of Charles E. McCul¬ 
loch and Ivan F. Phipps attorney for taxpayer 
filed. 
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1929. 

June 25. Notice to mail all correspondence to Mr. McCul¬ 
loch & Mr. Phipps filed by taxpayer. 

June 26. Notice of withdrawal of R. H. Berry as attorney 
for taxpayer filed. 

1930. 

Apr. 24. Hearing set for week beginning June 23, 1930 at 
Portland, Oregon. 

June 24. Hearing had before Mr. Arundell on motion to 
consolidate for hearing and decision with 17265 
and 28566—granted. Statement of agreed facts 
filed. Briefs due Sept. 30, 1930. 

July 25. Transcript of hearing of June 24, 1930 filed. 

July 28. Transcript of hearing of June 23, 1930 filed. 

Aug. 7. Brief filed by General Counsel. See 17265. 

Sept. 23. Order extending time to Oct. 18, 1930 for filing 
petitioner’s brief entered. 

Oct. 16. Brief and findings of fact filed by taxpayer. 

1931. 

Feb. 17. Findings of fact and opinion rendered—C. Rogers 
Arundell, Division 7. Decision will be entered 
for the respondent. 

Feb. 18. Decision entered—C. Rogers Arundell, Division 7. 

i 

2 

Aug. 14. Stipulation of venue filed. 

Aug. 15. Petition for review to Court of Appeals for Dis¬ 
trict of Columbia with assignments of error filed 
by taxpayer. Proof of service thereon. 

Oct. 9. Motion for enlargement of time to 12/1/31 to pre¬ 
pare and transmit record filed by taxpayer. 

Oct. 12. Order enlarging time to Dec. 1, 1931 for prepara¬ 
tion of evidence and delivery of record entered. 

Nov. 10. Statement of evidence lodged. 

Nov. 21. Motion for enlargement of time to 1/30/32 to pre¬ 
pare and transmit record filed by taxpayer. 

Nov. 23. Order enlarging time to Jan. 30,1932 for prepara¬ 
tion of evidence and delivery of record entered. 

1932. 

Jan. 29. Motion for extension to 3/31/32 to prepare and 
transmit record filed by taxpayer. 

Jan. 30. Order enlarging time to 3/31/32 for preparation 
of evidence and delivery of record entered. 
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1932. 
Mar. 26. 

Mar. 28. 

May 26. 

May 26. 

June 2. 
J uly 1. 
July 1. 
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Motion for extension to 5/31/32 tb prepare and 
transmit record filed by taxpayer. 

Order enlarging time to May 31,19^2 for prepara- 
tion of evidence and delivery of record entered. 
Motion for extension to Aug. 1, 1^32 to prepare 
and transmit record filed by taxpayer. 

Order enlarging time to Aug. 1, 193£ for prepara¬ 
tion of evidence and delivery of record entered. 
Statement of evidence approved ai^d filed. 
Praecipe filed by taxpayer. ! 

Proof of service of praecipe filed. 

3 Filed May 18, 1927. 

United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioned, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The petitioner, George L. McPherson, hereby appeals 
from the determination of the Commissioned of Internal 
Revenue, as set forth in his deficiency letter (JT:PA:1-60D 
LVH) dated March 28th, 1927, and as the basis of his 
appeal sets forth the following: 

1. The petitioner is a resident of the City 
Oregon, whose address is 1112 Spalding Bufiding, Port¬ 
land, Oregon. 

2. The deficiency letter, a copy of which 
hereto, marked Exhibit ‘A’ and made a part hereof, bears 
date of March 28th, 1927. 

3. The taxes in controversy are individual ijncome taxes 
for the years 1922, 1923 and 1924, and in tl^e aggregate 
amount to $1,266.03, for the years involved. Separately, 
for the year 1922, the alleged deficiency in tax is $378.25, 
for the year 1923, $469.74, and for the year lf)24, $418.04, 
all of which amount is disputed. 


of Portland, 


is attached 


The said deficiency in tax is based upon an 


derstated taxable income received by petitioner from the 


alleged un- 
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1929. 

June 25. Notice to mail all correspondence to Mr. McCul¬ 
loch & Mr. Phipps filed by taxpayer. 

June 26. Notice of withdrawal of R. H. Berry as attorney 
for taxpayer filed. 

1930. 

Apr. 24. Hearing set for week beginning June 23, 1930 at 
Portland, Oregon. 

June 24. Hearing had before Mr. Arundell on motion to 
consolidate for hearing and decision with.17265 
and 28566—granted. Statement of agreed facts 
filed. Briefs due Sept. 30, 1930. 

July 25. Transcript of hearing of June 24,1930 filed. 

July 28. Transcript of hearing of June 23, 1930 filed. 

Aug. 7. Brief filed by General Counsel. See 17265. 

Sept. 23. Order extending time to Oct. 18, 1930 for filing 
petitioner’s brief entered. 

Oct. 16. Brief and findings of fact filed by taxpayer. 

1931. 

Feb. 17. Findings of fact and opinion rendered—C. Rogers 
Arundell, Division 7. Decision will be entered 
for the respondent. 

Feb. 18. Decision entered—C. Rogers Arundell, Division 7. 

2 

Aug. 14. Stipulation of venue filed. 

Aug. 15. Petition for review to Court of Appeals for Dis¬ 
trict of Columbia with assignments of error filed 
by taxpayer. Proof of service thereon. 

Oct. 9. Motion for enlargement of time to 12/1/31 to pre¬ 
pare and transmit record filed by taxpayer. 

Oct. 12. Order enlarging time to Dec. 1, 1931 for prepara¬ 
tion of evidence and delivery of record entered. 

Nov. 10. Statement of evidence lodged. 

Nov. 21. Motion for enlargement of time to 1/30/32 to pre¬ 
pare and transmit record filed by taxpayer. 

Nov. 23. Order enlarging time to Jan. 30,1932 for prepara¬ 
tion of evidence and delivery of record entered. 

1932. 

Jan. 29. Motion for extension to 3/31/32 to prepare and 
transmit record filed by taxpayer. 

Jan. 30. Order enlarging time to 3/31/32 for preparation 
of evidence and delivery of record entered. 
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1932. 

Mar. 26. Motion for extension to 5/31/32 t<p prepare and 
transmit record filed by taxpayer. 

Mar. 28. Order enlarging time to May 31,1932 for prepara¬ 
tion of evidence and delivery of record entered. 
May 26. Motion for extension to Aug. 1, 1932 to prepare 
and transmit record filed by taxpayer. 

May 26. Order enlarging time to Aug. 1,193£ for prepara¬ 
tion of evidence and delivery of record entered. 
June 2. Statement of evidence approved ai}d filed. 

July 1. Praecipe filed by taxpayer. 

July 1. Proof of service of praecipe filed. 

3 Filed May 18, 1927. 

United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The petitioner, George L. McPherson, hereby appeals 
from the determination of the Commissioned of Internal 
Revenue, as set forth in his deficiency letter (lT:PA:l-60D 
LVH) dated March 28th, 1927, and as the basis of his 
appeal sets forth the following: 

1. The petitioner is a resident of the City of Portland, 
Oregon, whose address is 1112 Spalding Building, Port¬ 
land, Oregon. 

2. The deficiency letter, a copy of which is attached 
hereto, marked Exhibit * A’ and made a part hereof, bears 
date of March 28th, 1927. 

3. The taxes in controversy are individual income taxes 
for the years 1922, 1923 and 1924, and in the aggregate 
amount to $1,266.03, for the years involved. Separately, 
for the year 1922, the alleged deficiency in tax is $378.25, 
for the year 1923, $469.74, and for the year 1^24, $418.04, 
all of which amount is disputed. 

The said deficiency in tax is based upon an alleged un¬ 
derstated taxable income received by petitioner from the 
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partnership of George L. and John A. McPherson, of Port¬ 
land, Oregon. 

The petitioner, with his brother, John A. McPherson, 
owned an interest in the following timber syndicates, said 
interest acquired as at the date of said syndicate organiza¬ 
tion; consequently, they were owned as at March 1, 1913. 
The designation or name of the syndicates in which the 
petitioner has an interest are as follows: 

4 

Date 

of 

organi¬ 
zation. Name of syndicate. 

1906 Buhl-Berrv-McPherson Syndicate, Trust No. 502. 

1907 Danaher-Stair-McPherson Syndicate, Trust No. 564. 

1908 Stair-Farr-McPherson Syndicate, Trust No. 610. 

1909 McPherson-Stair-Farr Syndicate, Trust No. 704. 

1910 Scotten-Farr-McPherson Syndicate, Trust No. 843. 

The petitioner, together with his brother, being expe¬ 
rienced timber operators, undertook the formation of the 
above designated syndicates, and after investigations and 
several trips to the east, particularly to Detroit, Michigan, 
petitioner and his brother succeeded in interesting in¬ 
vestors in the formation of the above designated syndicates 
for the purpose of acquiring certain timber lands by said 
syndicates, which were acquired and owned on March 1, 
1913. 

Petitioner’s interest in the promotion of these syndi¬ 
cates was to formulate financial relationship in each syndi¬ 
cate, which for all practical purposes constituted joint 
ventures therein. 

When each syndicate was organized by petitioner and 
his brother a contract was executed between the syndicate 
members and petitioner and his brother, the pertinent 
terms of which are substantially as follows: 

1. Parties of the first part—Syndicate members. 

2. Parties of the second part—George L. and John A. 
McPherson. 

3. Party of the third part—Detroit Trust Co., Trustee. 

(a) Parties of the first part agree to furnish sums of 
money to the parties of the second part to be invested in 
Timberlands located in the State of Oregon. 
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(b) Parties of the second part agree to purchase lands 
with said money, and to use their best judgment in making 
said purchases. I 

5 (c) Deeds to lands purchased to be held by par¬ 
ties of the third part in trust for the syndicate 

members. 

(d) Parties of the second part to receive ^th of the net 
profits of the lands purchased, when and as fast as same 
are sold. 

(e) Parties of the second part agree to lbok after the 
taxes, and upon being provided with funds, sh^ll pay same. 

(f) Parties of the second part agree to <^o everything 
necessary for the care and protection of the l^nds, prevent 
trespass and attend to the selling of the lands. 

The petitioner maintains that the contracts] had a value 
at their inception, measured in part by the Services ren¬ 
dered and cash expenditures made in connection with the 
organization of the various syndicates, having] a value that 
therefore should be capitalized as at March 1, 1913. 

The Commissioner of Internal Revenue btises his de¬ 
ficiency in tax upon the disallowance of a Mbirch 1, 1913 
valuation of the syndicate contracts in so far as petitioner 
and his brother are concerned, thus denying tlo your peti¬ 
tioner the right to apportion against the capitalized value 
of his contracts on March 1, 1913, a portion of the pro¬ 
ceeds received annually under said contracts, j 

The determination of tax contained in saip deficiency 
letter is based upon the following errors: 

(a) In holding that the petitioner’s share of the pro¬ 
ceeds from the sale of timber is income. 

(b) Failing to allow petitioner to place a valuation upon 

his interest in these syndicate contracts as at March 1, 
1913. j 

(c) Failing to permit petitioner to apportion his pro¬ 
ceeds between capital and profit, basing the allocation on 
the March 1, 1913 value of petitioner’s interest in said 

syndicate contracts. 

6 The facts upon which the petitioner relies as the 
basis of appeal are as follows: 

On March 1,1913, the petitioner owned an interest in the 
aforesaid described syndicate contracts, whicty contracts 
had a value as at March 1, 1913, which value should be 
recognized by the Commissioner of Internal Revenue, and 
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petitioner be permitted to allocate his receipts to principal 
and profit, the amount of each dependent upon the value of 
the syndicate contracts as at March 1, 1913. Petitioner 
contends that the value of the syndicate contracts to him 
at March 1, 1913 is measured bv a fair value of the timber 
owned by said syndicates on March 1, 1913. Furthermore, 
petitioner contends that the beneficiaries or participants 
in said syndicates are permitted to place a fair value upon 
their holdings as at March 1, 1913, and allocate the subse¬ 
quent proceeds to principal or corpus and profit, and that, 
likewise, your petitioner should be permitted to do the 
same. 

The petitioner, in support of this appeal, relies upon the 
following propositions of law: 

(a) That petitioner is entitled to determine the March 1, 
1913 fair value on invested capital invested in a business 
or enterprise, for the purpose of ascertaining taxable gains 
or deductible losses resulting from sales subsequently 
made. 

(b) That petitioner’s interest in the syndicate contracts 
were vested subject to petitioner’s disposal by sale or as¬ 
signment, were susceptible of a valuation, therefore en¬ 
titled to be capitalized. 

Wherefore petitioner respectfully prays that this Board 
hear and determine this appeal. 

RAYMOND H. BERRY, 

Counsel for Petitioner, 

201 West Fort Street, Detroit, Michigan . 

7 State of Oregon, 

County of Multnomah, ss: 

George L. McPherson, being duly sworn, says that he 
is the taxpayer named in the foregoing petition, and that 
he has read said petition and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be upon in¬ 
formation and belief, and as to those facts he believes to 
be true. 


george l. McPherson. 
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Subscribed and sworn to before me this 7tp day of May, 
1927. 

[Seal of Mildred G. Smith, Notary Public^, State of 

Oregon.] 

MILDRED G. SMITH, 
Notary Public , Multnomah County, Oregon. 

My commission expires June 25, 1927. 

8 Exhibit “A.” 

Form No. 2. 

Treasury Department, Washington. 

Office of Commissioner of Internal Reyenue. 


IT :PA: 1-60D. LVH. 


Martfi 28,1927. 


Mr. George L. McPherson, 

1112 Spalding Building, 

Portland, Oregon. 

Sir: | 

The determination of your income tax liability for the 
years 1922, 1923 and 1924, as set forth in office letter dated 
March 1, 1927, disclosed a deficiency in tax amounting to 
$1,266.03, as shown in the attached statement. ! 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of the mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States B<j>ard of Tax 
Appeals, Earle Building, Washington, D. C. ajnd must be 
mailed in time to reach the Board within the 60|day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed an^. an assess¬ 
ment has been made, or where a taxpayer has filed a petition 
and an assessment in accordance with the final decision on 
such petition has been made, the unpaid amount of the as- 




8 


GEORGE L. MC PHERSON VS. 


sessment must be paid upon notice and demand from the 
Collector of Internal Revenue. No claim for abatement can 
be entertained. 

If you acquiesce in this determination and do not de- 
sire to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of Tax 
Appeals on the enclosed form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :PA: 1-60D-LVH. In the event you acqui¬ 
esce in a part of the determination, the waiver should be 
executed with respect to the items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner . 

Inclosures: Statement, Form A, Form 882. 

9 Exhibit “A” Continued. 

Statement. 

IT :PA: 1-60D. LVH. 


March 28, 1927. 

In re Mr. George L. McPherson, 1112 Spalding Building, 

Portland, Oregon. 


Year. Deficiency in tax. 

1922 .!. $378.25 (Waiver) 

1923 .:. 469.74 

1924 . . 418.04 


$1,266.03 

The report of the Revenue Agent in Charge at Seattle, 
Washington, dated February 12, 1927, has been reviewed 
and approved by this office. 

Due consideration has been given to the information set 
forth in your protest wherein exception is taken to the in¬ 
crease in your share of income from the partnership 
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George L. and John A. McPherson. As wafe expoZined to 
the partnership in a separate communication f jrom this office, 
information furnished in the protest has be^n given care¬ 
ful consideration but since the issue involved is the same 
as that set forth in the appeals filed by the parjtners with the 
United States Board of Tax Appeals and since it would be 
impracticable to defer action on your case pending deci¬ 
sion of the Board on the returns for prior years, the report 
has been approved as submitted. 

Payment of the tax should not be made unt|il a bill is re¬ 
ceived from the Collector of Internal Revenue for your 
district, and remittance should then be made jto him. 

| 

10 Filed Jul. 11, 1927, United States Bbard of Tax 

Appeals. 


e> 



Now comes the Commissioner of Internal Revenue, by 
his attorney, A. W. Gregg, General Counsel, Bjureau of In¬ 
ternal Revenue, and for answer to the petition of this tax¬ 
payer, admits and denies as follows: 


1. Admits the allegations contained herein. 

2. Admits that the deficiency letter, a copy of which is 
attached hereto and marked Exhibit A, was mailed to the 
petitioner on March 28, 1927. 

3. Admits that the taxes in controversy arb individual 
income taxes for the years 1922,1923 and 1924, ih the aggre¬ 
gate amount of $1,266.03 and allocated to the respective 
years as shown in the deficiency letter. 

Denies that the Commissioner erred in the determination 
of said deficiencies. 
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Admits that the deficiencies are based in part upon an 
increase of income derived from the partnership of George 
L. and John A. McPherson, Portland, Oregon. 

11 Admits that the petitioner was a member of said 
partnership during the taxable years in controversy. 

Denies all the remaining allegations of fact contained in 
the petition. 

Denies generally and specifically each and every allega¬ 
tion of error or of fact contained in the taxpayer’s petition 
not hereinbefore admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

JOSEPH B. HARLACHER, 

Special Attorney, 

Bureau of Internal Revenue. 

12 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

22 B. T. A. —. 

United States Board of Tax Appeals. 

i Docket Nos. 17265 and 28566. 

John A. McPherson, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 28565. 

George L. McPherson, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated February 17, 1931. 

Amounts received during the taxable years under em¬ 
ployment contracts providing for the payment of a fixed 
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percentage of profits realized on the sale of timber lands 
are taxable in their entirety without any allowance for the 
March 1,1913, value of contingent rights to receive the pay¬ 
ments. 

Charles E. McCulloch, Esq,, and Ivan F. Pli'ipps, Esq., for 
the petitioners. 

R. W. Wilson, Esq., for the respondent. 

These proceedings, involving the redetermpiation of de¬ 
ficiencies in income taxes, were consolidated for hearing 
and decision. In the proceedings of John A. McPherson 
the deficiencies are for the years 1920 to 1924j, inclusive, in 
the respective amounts of $477.49, $715.78, $636.34, $456.59 
and $583.95. In the proceedings of George Ijj. McPherson 
the deficiencies are for the years 1922, 1923 arid 1924 in the 
amounts of $378.25, $469.74 and $418.04, respectively. The 
issue is whether sums received during the taxable years 
under certain contracts entered into prior to i913 are tax¬ 
able in their entirety or whether only the amounts in excess 
of the March 1, 1913 value of the rights to the payments 
are taxable. j 

Findings of Fact. 

The petitioners, residents of Portland, Oregon, during 
the taxable years, were the sole members of th^ partnership 
of George L. and John A. McPherson, which partnership 
was organized in 1906. In 1900 petitioners went to the 
west coast with the idea of locating desirable timber 
13 tracts which might be recommended to interests in 
the East for purchase. To become thoroughly 
> familiar with the timber they worked in sawmills and log¬ 

ging camps in California, Oregon and Washington. As a 
result of their investigations the petitioners selected the 
valley of the Nehalem River, a tributary of tlie Columbia 
River, as probably the best region in which to make timber 
purchases to yield early and substantial returns on the in- 
• vestments. This valley had been partially homesteaded, 

and the petitioners successfully carried out a j)lan of pur¬ 
chasing and consolidating many small tracts ^t favorable 
prices. 

During the period from 1906 to 1910, inclusive, the part¬ 
nership purchased for the account of five syndicates and 
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three corporations, which it was instrumental in or¬ 
ganizing, and certain individuals, timber lands in the 
Nehalem Eiver Valley in the State of Oregon, at a total 
cost of $937,426.02. The timber tracts were purchased for 
the corporations, syndicates and individuals under agree¬ 
ments with the partnership which provided, among other 
things not material here, that title to the lands purchased 
should be taken in the name of the Detroit Trust Company, 
in trust for the benefit of the purchasers in proportion to 
the respective amounts contributed by them to the pur¬ 
chase price of the properties; that the partnership should 
be allowed fifty cents per acre for lands purchased, except 
certain land to be purchased from the Wyandotte Indians, 
on which it was to be allowed one dollar per acre, these 
sums not to be considered as part of the purchase price of 
the properties; that 

Said second parties [partnership] shall also receive one- 
quarter ( 14 ) of the net profits of the lands purchased here¬ 
under, when, and as fast as the same are sold. The total 
of the moneys invested in the purchase of lands, with in¬ 
terest thereon at the rate of six per cent (6%) per 
14 annum from time of payment into the pool by the 
parties of the first part, all taxes paid and other 
necessary expenses, with interest thereon at said rate, shall 
be deducted from the prices at which the lands are sold; 
and the difference shall be considered the net profit; 

that the partnership was to notify the Detroit Trust Com¬ 
pany of taxes assessed against the properties and to pay the 
same when provided with funds without charge; that the 
trustee was to advance funds with which to pay such taxes 
when, and as often as, needed; that the partnership was 
“to do the work reasonably necessary for the care and pro¬ 
tection of the lands purchased hereunder and the preven¬ 
tion of trespass and to attend to the selling of the lands 
(where it is determined that it is best to sell), and will make 
no charge, except for moneys actually expended;” and that 
upon the sale of the lands, the proceeds, after deducting 
all necessary expenses incident to the sale, including rea¬ 
sonable compensation to the trustee, and the share of the 
net profits due the partnership, should be distributed by the 
trustee to the beneficiaries in proportion to their respective 
contributions. 
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The carrying charges on the various tracts purchased 
under the agreements, together with interest! computed on 
the cost thereof at the rate of six per cent pe^ annum from 
the time of payment into the pools by tjhe investors, 
amounted, on March 1,1913, to $268,573.98. $uch carrying 
charges and interest, and the cost of the lands amount to 
$1,206,000. On March 1, 1913, the tracts contained 1,297,- 
000,000 feet of timber of a value of $2 per thousand feet, or 
$2,594,000. Such amount is $1,328,000 in excels of the cost 
of the tracts, plus interest thereon and carrying charges to 
March 1,1913. j 

The partnership was paid fifty cents per apre for lands 
purchased for the corporations, syndicates anfl individuals 
under the agreements. This allowance did nof, compensate 
the partnership for the expenses it incurred Jn examining 
timber lands for purchase under the agreements. 

15 The partnership managed the properties purchased 
under the agreements. The partnership advised the 
corporations, syndicates and individuals whei^ to sell par¬ 
ticular tracts of land. Such advice was always accepted. 

Parcels of timber lands purchased under the agreements 
were sold during the taxable years for sums entitling the 
partnership to participate in the profits. In determining 
its income from the sales the partnership reduced the gross 
amount received by a proportionate amount df the March 
1, 1913, value of its rights under the agreements. The re¬ 
spondent disallowed the claimed deductions, knd, accord¬ 
ingly, increased John A. McPherson’s taxabl^ income for 
1920 and 1921 by $5,452.78 and $5,192.94, respectively, and 
the taxable income of each petitioner in 1922,1923 and 1924 
by the respective amounts of $6,101.23, *$2,889.41 and 
$4,916.36. 

The petitioners kept their books and filed their returns 
on the cash receipts and disbursements basis. 

Opinion. 

Arundell : 

Testimony was offered that the partnership rights under 
the agreements described in the findings of fact had a 
fair market value on March 1,1913, of $300,000. The figure 
testified to was roughly one-fourth of the then ^alue of the 
timber lands in excess of their cost, plus interest* and carry- 
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ing charges. The petitioners contend that only so much of 
the income received under the contracts in the taxable 
years as is in excess of this sum is taxable income. Peti¬ 
tioners, on March 1, 1913, not only had no right to demand 
any specific sum, but had no right to make any demand 
under the contracts. What, if anything, they were to re¬ 
ceive depended entirely on what the future might hold. 
Payment, when and if made, was to be not only for serv¬ 
ices rendered by the partnership prior to March 1, 
16 1913, but covered as well services to be rendered by 

the petitioners after that date. They were to con¬ 
tinue to perform certain duties until such time as the tim¬ 
ber would be sold and it was impossible at March 1, 1913, 
to tell when that would be. 

Regardless of whether the contracts had an ascertainable 
value at the basic date, the question of law presented has 
been decided adversely to petitioner’s claim in a number 
of cases. In Edwards v. Keith , 231 Fed. 110, certiorari de¬ 
nied 243 U. S. 638, the plaintiff prior to March 1, 1913, 
wrote policies of insurance under agreements with an in¬ 
surance company entitling him, as compensation for his 
services, to a certain commission on the first premium paid 
by the assured, and a percentage of any renewal premiums 
paid. The contracts of employment contained a provision 
that “commissions shall accrue only as the premiums are 
paid in cash. ’ ’ In deciding that all of the commissions paid 
to the plaintiff after March 1, 1913, on business solicited 
prior thereto, was taxable income, the court remarked: 

It may be noted that, although fully earned by work al¬ 
ready done, there is no certainty that the sum conditionally 
promised for an ensuing year will ever be paid or will 
accrue or come due; John Doe may die within the first year, 
or at its expiration may refuse to renew his policy in which 
event the company is not obligated to pay its agent any¬ 
thing beyond the amount already paid him; the obligation 
to pay does not arise until John Doe actually pays his re¬ 
newal premium in cash. 

The same conclusion was reached in Woods v. Lewellyn, 
252 Fed. 106, and Workman v. Commissioner , 41 Fed. (2d) 
139, affirming W. F . W orkman, 14 B. T. A. 1414, on facts 
similar to those in the Edwards case. See also E. S. Jones , 



6 B. T. A. 1048, and J. Noble Hayes, i B. T. A. 936. 

17 The fact that the contract rights had a determi¬ 
nable value on March 1, 1913, does not alter the rule. 

In the Workman case, supra, the Commissioner admitted 
that the right of the taxpayer to commissions on renewal 
premiums had a value on March 1, 1913, yet the court, fol¬ 
lowing Woods v. Lewellyn, supra, had no difficulty in reach¬ 
ing the conclusion that all of the commissions! were taxable 
in the years paid. The argument against treating the con¬ 
tract rights as income fully earned by Marjih 1, 1913, is 
much stronger here than it was in Woods \ v. Lewellyn, 
supra; Edwards v. Keith, supra, and Workm&n v. Commis¬ 
sioner, supra. In those cases all of the work nad been per¬ 
formed by the taxpayers prior to March 1,191&, and on that 
date it could have been determined with a fpir degree of 
accuracy what percentage of future premiutns would be 
paid by the policy holders. Here the partnership had duties 
to perform for the owners after March 1, 1913, and some 
part of the amounts ultimately received may pe said to be 
compensation for such services, payable whep the timber 
was sold, provided a profit was realized by the owners. 
On March 1, 1913, it was believed by the petitioners that 
timber in the Nehalem Valley would enhance in value, but 
it is not claimed that at that time the approximate price 
at which the tracts would eventually sell could be deter¬ 
mined. 

'the partnership on March 1, 1913, had no enforceable 
claim against the owners for compensation, for then the 
partnership not only had not fully earned its p4y, but it was 
not definitely known that any of the tracts would be sold at 
a price entitling the partnership to participate ip the profits. 
The rights of the partnership to additional compensation 
were unliquidated and contingent, and on MarOh 1, 1913, it 
had no accrued right. 

18 The case of Eldridge v. United Stages, 31 Fed. 
(2d) 924, so much relied upon by the petitioners, is 

distinguishable on its facts. There it was knovfn on March 
1, 1913, that the assignee would exercise the qptions, that 
the properties would produce certain qualities of ore and 
that payments sought to be taxed in their entirety would 
be made under the assignment. The case was Regarded by 
the court as not being inconsistent with the Edwards and 
Woods cases. ! 
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The respondent’s action is su-tained. 

Decision will be entered for the respondent . 

19 United States Board of Tax Appeals, Washington. 

Docket No. 28565. 

George L. McPherson, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the Board’s findings of fact and opinion, 
promulgated February 17, 1931, it is ordered and decided 
that there are deficiencies for the years 1922, 1923 and 1924 
in the amounts of $378.25, $469.74 and $418.04, respectively. 
Enter. 

(Signed) C. ROGERS ARUNDELL, 

Member United States Board of Tax Appeals. 

Entered Feb. 18, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE. 

Clerk U. S . Board of Tax Appeals. 

20 United States Board of Tax Appeals. Filed Aug. 14, 

1931. 

United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Venue. 

It is hereby stipulated and agreed between the parties 
hereto, by their respective attorneys on review, that the 
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decision of the Board herein may be reviewed by the Court 
of Appeals of the District of Columbia. 

CHARLES E. McCTIlLOCH, 
IVAN F. PHIPPS, 

Attorneys for Petitioner on Review. 

C. M. CHAREST, 

7 I 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent on Review. 

21 Filed Aug. 15 1931. j 

In the Court of Appeals of the District of Columbia,- 

Term, 1930. 


No. —. 

I 

George L. McPherson, Petitioner and Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue, 
Respondent and Appellee. | 

Petition for the Review of Decision of the 

Board of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

The above-named petitioner, George L. MpFherson, in 
support of this, his petition, filed pursuant to the provi¬ 
sions of Section 1001 of the Revenue Act of 1926, as 
amended by Section 603 of the Revenue Act of >1928, for the 
review of the decision of the United States Board of 
22 Tax Appeals, entered on the 18th day <j)f February, 
1931, approving the deficiencies in the ta|x liability of 
the petitioner for the calendar years 1922, 1923 and 1924 
in the respective amounts of $378.25, $469.74 pid $418.04, 
respectfully shows to this Honorable Court as jfollows: 


Statement of the Nature of the Controversy. 

The respondent by his 60-day letter dated March 28, 
1927, to the above named petitioner, asserted deficiencies in 

3—5751a ! 


United States 
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the petitioner’s income tax liability for .the calendar years 
1922, 1923 and 1924, in the aggregate amount of $1,266.03. 
Thereafter and within the time prescribed by law the peti¬ 
tioner filed with the United States Board of Tax Appeals 
his petition for the redetermination of such deficiencies. 
The proceeding was heard on June 24, 1930. Certain of 
the facts were stipulated in writing between the parties, 
and oral testimony was introduced in behalf of the peti¬ 
tioner with respect to the facts which were not stipulated. 
Thereafter and on February 17, 1931, the Board made its 
findings of fact and promulgated its opinion approving the 
deficiencies asserted by the respondent. On February 18, 
1931, a final order and decision was duly made and entered 
by the United States Board of Tax Appeals approving the 
deficiencies determined by the respondent, aggregating 
$1,266.03. 

23 It is the petitioner’s contention that the interest 
of the partnership of George L. McPherson and 
John A. McPherson (in which petitioner was interested as 
an equal partner with his brother, John A. McPherson), 
in certain timber syndicates and syndicate agreements, 
had a March 1, 1913, value of $300,000.00. The respondent 
denies that the interest of the partnership in such syndi¬ 
cates and syndicate agreements had any value at March 1, 
1913, which might be used as the basis for determining gain 
or loss from the disposition thereof. 

The Facts. 

During the years 1906 to 1910 the petitioner and his 
brother were instrumental in organizing certain syndicates 
and corporations for the purpose of investing in timber- 
lands in the Nehalem River valley in Oregon. In accom¬ 
plishing this work the petitioner and his brother made in¬ 
vestigations covering a period of several years, and spent 
many thousands of dollars in excess of the sums received 
by them for expenses. Under the agreements between the 
various parties interested in the syndicates and corpora¬ 
tions, the petitioner and his brother agreed to select timber- 
lands for purchase, to handle all details in connection with 
the purchase of the timber, to supervise the payment of 
taxes and the care and protection of the lands ac- 
2314 quired, as well as the selling of the lands. Their 
duties under these contracts after the consummation 
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of the timber purchases did not require the exercise of 
judgment or discretion but were purely ministerial. They 
were to receive one-fourth of the net profits upon the sale 
of the lands purchased, the net profits to be determined by 
deducting from the sale price all moneys invested in the 
purchase of such lands and carrying charges, together with 
interest thereon. 

There is no dispute regarding the value of the assets owned 
by the syndicates and corporations at March jl, 1913. The 
March 1,1913, fair market value of the properties owned was 
stipulated to be $2,594,000.00. It was further stipulated that 
the total cost of such properties plus carrying charges and 
interest to March 1, 1913, was $1,266,000.00, land that the 
fair market value of such properties at Marcl^ 1, 1913, rep¬ 
resented an excess in value above cost, carrying charges and 
interest computed to that date, amounting to $1,328,000.00. 
If the properties had been disposed of at the stimulated value 
thereof on March 1,1913, the partnership of George L. Mc¬ 
Pherson and John A. McPherson would have received one- 
fourth of $1,328,000.00, or $332,000.00. Accordingly, the 
partnership on its books of account set up thb value of its 
interest in such syndicates at March 1, 1913, as 
24 $300,000.00. 

The findings of the Board are deficient in that they 
fail to show that the partnership borrowed $1(25,000.00 on 
the security of its interest in the syndicate agreements, and 
that it assigned its interest in the syndicates ind corpora¬ 
tions to the George L. and J. A. McPherson Corporation. 
The Board also failed to find that the increase in value of the 
timber after March 1, 1913, exceeded the carrying charges 
and other expenses after that date, and that this element had 
been taken into consideration by the partnership in deter¬ 
mining the value at March 1, 1913, of its interest in the 
syndicates and syndicate agreements. 

The sole question at issue is whether under ttyese circum¬ 
stances the interest of the petitioner and his brother had 
any value at March 1, 1913, which might be used as a basis 


for determining gain or loss. The facts are no^; in dispute. 
The errors assigned in this proceeding are, firsts the failure 
of the United States Board of Tax Appeals to ipake certain 
findings requested by the petitioner, and, second, the deter¬ 
mination of the Board that the interests of the partnership, 
consisting of petitioner and his brother, in thp aforesaid 
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syndicates and corporations, had no basic value at March 
1,1913. 

25 n. 

Designation of Court of Review. 

The petitioner, being aggrieved by the said decision and 
final order of the United States Board of Tax Appeals, en¬ 
tered February 18,1931, seeks to review thereof, in accord¬ 
ance with the provisions of the Revenue Act of 1926, as 
amended by the Revenue Act of 1928, by the Court of Ap¬ 
peals of the District of Columbia, the petitioner and respond¬ 
ent having heretofore on August 8, 1931, entered into a 
stipulation, pursuant to Section 1002(d) of the Revenue Act 
of 1926, that the said decision may be reviewed by said Court. 

in. 

Assignments of Error. 

The petitioner, as a basis for review, makes the following 
assignments of error: 

1. The United States Board of Tax Appeals erred in fail¬ 
ing and refusing to make the following finding requested 
by petitioner: 

“The interest of the partnership in said syndicates and 
agreements was assigned as security for money borrowed 
in amounts up to $125,000, and was later in the year 1924 or 
1925 assigned to George L. and J. A. McPherson Corpora¬ 
tion, a corporation organized and owned and controlled by 
the petitioners.” 

26 2. The Board erred in failing and refusing to 
make the following finding requested by petitioner: 

“The petitioners prior to March 1, 1913, had invested 
many thousands of dollars of their own money in the syndi¬ 
cates above mentioned, in the examination and selection of 
timberlands for purchase in behalf of said syndicates, and 
in addition had devoted a substantial portion of their time 
during the years from 1900 to 1910 in making such selec¬ 
tions and purchases for said syndicates.” 


21 


DAVID BURNET, COMMR. OF INT. 



3. The Board erred in failing and refusing to make the 
following finding requested by petitioner: 

1 ‘The interest of the partnership in the aforesaid syndi¬ 
cates and agreements and in the timber and timberlands 
therein referred to, had a fair market value at March 1, 
1913, of $300,000 as claimed by petitioners, and the part¬ 
nership was entitled to deduct from its gross income from 
sales of such timber sums equal to 23 cents per thousand 
feet on the timber sold.” 

4. The Board erred in failing and refusing to find that 

the increase in the value of the timberlands o\kmed by said 
syndicates and corporations, after March 1, 1913, exceeded 
all costs and carrying charges in connection w|th such tim¬ 
berlands after that date, and that this element had been 
taken into consideration by the partnership in determining 
the value at March 1,1913, of its interest in the syndicates 
and syndicate agreements. j 

5. The Board erred in its determination th^t the inter¬ 
ests of said partnership, consisting of petitioner and his 

brother, John A. McPherson, in said syndicates and 
27 agreements, had no value at March 1, 1913, which 
might be used as a basis of determining gain or loss 
upon the disposition thereof. 

6. The Board erred in rendering its decision) in favor of 

the respondent, and against petitioner. j 

Wherefore your petitioner prays that thiq Honorable 
Court may review said findings, opinion, decision and order 
of the United States Board of Tax Appeals, knd reverse 
and set aside the same. 


And your petitioner will ever pray. 

GEORGE L. McPHERSONl 
By CHARLES E. McCULLOCH, 
IVAN F. PHIPPS, 

ALBERT S. LISENBY, | 

Attorneys for petitioner . 


i 

28 State of Oregon, 

County of Multnomah, ss: j 

I, George L. McPherson, being first duly j sworn, on 
oath say that I am the petitioner above named, that I have 
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read the foregoing Petition for Review and know the con¬ 
tents thereof, and the facts set forth therein are true as I 
verily believe; that the said petition is filed in good faith 
and not for purposes of delay. 

i george l. McPherson. 

Subscribed and svrorn to before me this 11th day of 
August, 1931. 

[Seal of J. R. Osborn, Notary Public, State of 

Oregon.] 

J. R. OSBORN, 
Notary Public for Oregon. 

My commission expires March 30, 1932. 

29 Filed Aug. 15, 1931. 

United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review of Decision of the 
United States Board of Tax Appeals. 

To the above-named respondent and to C. M. Charest, Gen¬ 
eral Counsel, Bureau of Internal Revenue, attorney for 
respondent: 

Please take notice that on the 15th day of August, 1931, 
the undersigned will present to this Board and file with 
the clerk thereof, the petition of George L. McPherson, a 
copy of which is annexed hereto, for the review, by the 
Court of Appeals of the District of Columbia, of the final 
order and decision of the Board in the above entitled pro¬ 
ceeding, entered upon the records of said Board on 
30 the 18th day of February, 1931. 
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Dated at Portland, Oregon, this 11th day of August, 1931. 

| 

CHARLES E. McCULLOCH, 

IVAN F. PHIPPS, 

ALBERT S. LISENBY, 

CHARLES E. McCULLOCH, 

IVAN F. PHIPPS, 

ALBERT S. LISENBY, 

Counsel for Petitioner, 

1410 Yeon Building, Portland, Oregon. 

i 

Service of the within Notice and copy of Petition for Re¬ 
view is hereby accepted this 15th day of August, 1931. 

C. M. CHAREST, 

General Counsel, Bureau of Internal 

Revenue, Counsel for Respondent. 

31 United States Court of Tax Appeals. Lodged Nov. 

10, 1931. i 

Filed June 2, 1932. 

i 

i 

In the Court of Appeals of the District of Cdlumbia,- 

Term, 1931. 

I 

No. —. (B. T. A. Docket No. 2856^.) 

i 

George L. McPherson, Petitioner, 

v. | 

I 

Commissioner of Internal Revenue, Respondent. 
Statement of the Evidence. 

This cause came on for hearing before the Efonorable C. 
Rogers Arundell, Member of the United States Board of 
Tax Appeals, on the 24th day of June, 1930, there being 
present the petitioner and John A. McPhersoiji in person 
and by their counsel, Charles E. McCulloch apd Ivan F. 
Phipps, and the respondent by his counsel, R. W| Wilson. 

Thereupon counsel for the petitioner made a! motion, to 
which the respondent’s counsel stated that he pitertained 
no objection, asking that the petitioner’s proceeding before 
the Board under docket No. 28565, and the appeals of John 
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A. McPherson before the Board under docket Nos. 17265 
and 28566, be consolidated for hearing and decision. The 
Member granted the motion and ordered the said three pro¬ 
ceedings to be so consolidated. 

32 Prior to the introduction of testimony a statement 
of agreed facts was submitted and filed, as follows: 

“It is hereby stipulated and agreed by the parties hereto, 
through their respective counsel, that the following facts 
may be accepted by the Board as though proved, without 
prejudice to the right of either party to introduce further 
and additional evidence not inconsistent herewith. 

“I. That the petitioners are residents of Portland, Ore¬ 
gon, and during the taxable years were members of the part¬ 
nership of George L. McPherson and John A. McPherson 
of that city. The two brothers came to the Pacific Coast 
many years ^go with the idea and expectation of making 
a thorough study of timber purchase possibilities, with a 
view of acquiring timber tracts, the funds for the purchase 
of which were to be furnished by other members of the Mc¬ 
Pherson family and certain other interests. 

4 ‘ II. That the method employed by the petitioners, herein¬ 
after to be more fully set forth, had been used by older 
members of their families in the southern pine districts of 
the United States and had resulted in substantial profits for 
all parties concerned. The father of the McPherson 
brothers had been one of those who between the vears 1880 
and 1890 had used a similar plan, in the southern timber 
sections, and, after disposing of those lands, the suggestion 
was made that the plan be put into effect in the Pacific 
Northwest. As a result, the two brothers constituting the 
partnership involved in this case came West several years 
prior to 1906 and, in order to become thoroughly familiar 
with Pacific Coast timber, worked in sawmills and logging 
camps and covered large areas of timber lands in Califor¬ 
nia, Oregon, and Washington, at all times with the idea in 
mind of locating especially desirable timber tracts which 
might be recommended to the Eastern interests for 

33 purchase. As a result of their investigations cov¬ 
ering a period of several years, during which they 

cruised and ‘looked’ many times the area which was finally 
purchased, they selected the valley of the Nehalem River, 
a tributary of the Columbia River, as probably the best 
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region in which they might make timber purchases which 
would yield early and substantial return on tpe investments. 
This valley had been partially homesteade<jl, and the Mc¬ 
Phersons successfully carried out a plan of purchasing and 
consolidating many small tracts which th^y acquired at 
favorable figures. 

“III. That during the period 1906 to 1910, the peti¬ 
tioners were instrumental in the formation of five syndi¬ 
cates and three corporations, and also made investments 
in timber lands in behalf of certain individuals. The syn¬ 
dicates, corporations, and other interests w^re as follows: 

Cost of timber 
and land. 

Buhl-Berry-McPherson, Syndicate. j. . $296,731.55 

Danaher-Stair-McPherson, Syndicate.|.. 47,792.80 

Stair-Danaher-McPherson, Syndicate.|.. 64,185.00 

McPherson-Stair-Farr, Syndicate.I . 188,900.00 

Scotten-Farr-McPherson, Syndicate.1. 198,599.77 

Fishhawk Timber Company, Corporation... 1, 41,311.90 


McPherson Timber Company, Corporation. |. 53,000.00 

M. J. and E. J. McPherson... .j. 7,000.00 

M. J. and E. McPherson and Wm. McPher¬ 
son, 3rd, Partnership.|. 5,300.00 

George S. Burgess.I. 7,000.00 

Charles M. Gregory.|. 8,980.00 

Frank Bailey.!. 18,625.00 


Total to March 1, 1913.j. $937,426.02 

I 

I 

“IV. That the agreement executed betweeii the various 
parties interested in each of these organizations or indi¬ 
vidual acquirements was in the form set fortl^ below: 

I 

‘Memorandum of agreement, made tjiis 30th day 
34 of July, 1909, between the persons wlio shall sign 
this agreement (other than George L. McPherson, 
John A. McPherson and Detroit Trust Company), parties 
of the first part, and George L. McPherson ^.nd John A. 
McPherson, parties of the second part, and Detroit Trust 
Company, party of the third part, 
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‘Witnesseth: 

‘Whereas the parties of the first part are desirous of 
investing in timber lands in the State of Oregon, they, for 
that purpose, severally agree to pay to said second parties 
the sum set opposite their respective names: 

‘Said second parties agree to purchase with the moneys 
thus furnished such timber lands in the State of Oregon 
as they may be able to procure, and in making purchase to 
use their best judgment in the interest of the parties of 
the first part. 

‘The cost of the lands purchased shall not exceed' the 
aggregate of the subscriptions hereto. 

‘The several subscribers shall not be liable except for 
the sums set opposite their respective names. 

‘The title to the lands purchased under this agreement 
shall be taken in the name of Detroit Trust Company. 

‘The Detroit Trust Company agrees that it will hold the 
lands purchased under this agreement, and conveyed to it, 
in trust for the parties of the first part in proportion to 
the respective amounts contributed by them to the purchase 
price. 

‘As fast as purchases are made, said McPhersons shall 
report the same to said Trust Company, with full par¬ 
ticulars, and as soon as practicable shall send to said com¬ 
pany recorded deeds, abstracts of title and opinion of 
counsel as to validity of title. 

‘When lands are purchased hereunder, said second 
35 parties shall be allowed fifty cents ($0.50) per acre 
excepting lands in Township 36 and 37 South of 
Eange 19 East, to be purchased from the Wyandotte In¬ 
dians, on which parties of the second part shall be allowed 
$1.00 per acre, for their expenses, which sum shall not be 
considered as part of the purchase price of the lands. 

‘Said second parties shall also receive one-quarter (%) 
of the net profits of the lands purchased hereunder, when, 
and as fast as the same are sold. The total of the moneys 
invested in the purchase of lands, with interest thereon at 
the rate of six per cent (6%) per annum from time of pay¬ 
ment into the pool by the parties of the first part, all taxes - 
paid and other necessary expenses, with interest thereon 
at said rate, shall be deducted from the prices at which the 
lands are sold; and the difference shall be considered the 
net profit. 
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‘Said second parties agree to look after the taxes, to 
notify said trust company of the amount thereof; and upon 
being provided with funds, to pay the same, all without 
charge—said first parties hereby agreeing to advance such 
funds, when, and as often as needed. 

‘Said second parties agree to do the woifk reasonably 
necessary for the care and protection of the lands pur¬ 
chased hereunder and the prevention of trespass and to at¬ 
tend to the selling of the lands (where it is determined that 
it is best to sell), and will make no charg^, except for 
moneys actually expended. 

‘ The lands purchased hereunder shall be conveyed by said 
trust company to such persons, at such terms^ and in such 

quantities and for such prices as-may direct in writing, 

and such written direction shall be full and complete au¬ 
thority to said trust company to make deeds, and shall be 
binding on all the parties of the first p^rt. 

36 ‘Proceeds of the sale of said lands, after deducting 
all necessary expenses and disbursements on ac¬ 
count thereof, including reasonable compensation to the 
trustee, and the share of net profits belonging to said Mc¬ 
Phersons, shall be divided among the partied of the first 
part in proportion to their respective contributions to the 
joint fund. 

‘Division of proceeds shall be made when directed in 
writing by said-. 

‘When a division is directed, they shall furnish the De¬ 
troit Trust Company a statement in writing Rowing the 
amount to which said parties of the first pairt and said 
McPhersons are entitled; and payments made liy said trust 
company in accordance with such statement sl[all be bind¬ 
ing on each of the parties of the first part. 

‘In addition to the subscriptions to the joint fund made 
at the date of this agreement, other and further subscrip¬ 
tions may be made by any of the first parties ^t any time 
before sales of lands purchased hereunder are (Commenced; 
and such further subscriptions shall be considered as made 
at date hereof in all respects, except as to th^ time when 
interest is to commence. Interest on such further subscrip¬ 
tions shall be computed from the time of actual payment 
into the joint fund. 

‘It is agreed that the total amount of the join^ fund shall 
not exceed-. 
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‘In witness whereof the parties hereto have hereunto set 
their hands and seals the day and year first above written. 
Executed in triplicate. ’ 

“V. That as heretofore shown, the total cost of timber 
lands purchased prior to March 1, 1913, was in the sum of 
$937,426.02. i Total carrying charges on these various 
tracts, together with interest computed on the cost 
37 at 6% per annum from the time of payment into the 
pool by the investors, amounted, at March 1, 1913, to 
$268,573.98. The addition of this amount to the original 
costs results in a figure of $1,266,000.00. 

“VI. That the March 1,1913, value of the timber in these 
various tracts was $2.00 per M. feet. That the total quan¬ 
tity of timber on said tracts was 1,297,000.00 M. feet, and 
had a fair market value on March 1, 1913, of $2,594,000.00. 
Summarizing, then, the figures heretofore given, the fol¬ 
lowing situation is disclosed: 

Fair market value of timber lands as of 

March 1, 1913—1,297,000 M. at $2.00.$2,594,000.00 

Cost of timber lands plus taxes, cruising, and 
other carrying charges to March 1, 1913, 
plus accumulated interest on cost at 6 %... 1,266,000.00 


Increase over cost-plus-interest-on-in¬ 
vestment as of March 1, 1913.$1,328,000.00 

“VII. That the books and records of the petitioners are 
kept, and their income tax returns filed, on the cash re¬ 
ceipts and disbursements basis.” 

A further stipulation of facts was read into the record, 
as follows: 

“The petitioners in computing their respective incomes 
from the partnership of George L. and J. A. McPherson 
for the years in controversy, placed a March 1, 1913, value 
of $300,000 on the partnership’s interest in the certain syn¬ 
dicates and timber contracts referred to in these proceed¬ 
ings. This value represented approximately 23 cents per 
thousand feet on the timber in such syndicates and hold¬ 
ings, and that rate was used as a basis from which 
38 to determine the profit derived by the partnership 
from the sales of such timber. 
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_ I 

‘ ‘ The respondent has disallowed the March 1,1913, value 
claimed by petitioners, and has disallowed deductions 
figured at 23 cents per thousand feet as set up^ on the part¬ 
nership ’s books as the March 1,1913, value of! the partner¬ 
ship ’s interest in said syndicates and contracts. The 
amounts so disallowed by the respondent in redetermining 


the income tax liability of the petitioner John 
son for 1920 and 1921, as set forth in the defi 
of April 13, 1926, are as follows: 

Year 1920 ... 


A. McPher- 
ciency letter 

. $5,452.78 


Year 1921 ... 5,192.94 

“The amounts so disallowed by the resppndent with 
respect to each of the petitioners George L. McPherson and 
John A. McPherson, in redetermining their respective in¬ 
come tax liabilities for the years 1922,1923 and 1924, as set 
forth in the deficiency letters of March 28, ^927, are as 
follows: 


Year 1922 
Year 1923 
Year 1924 


$6,101.23 

2,889.41 

4,916.36” 


Following the introduction and filing of said Statement of 
agreed facts and stipulation, the petitioners,! further to 
maintain the issues on their behalf, introduced! the follow¬ 
ing oral testimony: j 

John A. McPherson, being first duly sworn, testified that 
he was a member of the partnership of George L. and John 
A. McPherson, which was organized about 1906. He stated 
that he had personally examined the lands owned by the 
various syndicates, and that the timber owned by 
39 such syndicates was worth $2.00 per thousand feet 
at March 1, 1913. He further testified tljat the fair 
market value at March 1, 1913, of the interest of the peti¬ 
tioners in the syndicate agreements was $300,000, and that 
that value had been set up on the books of the partnership 
of George L. and John A. McPherson. He identified the 
journal of the partnership, and the following eptry there¬ 
from dated February 28, 1918, was introduced ^n evidence 
as Petitioners’ Exhibit 1: I 

“96 Contracts . 300,000 

97 To Surplus.. 300,000 
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This entry is made for the pur¬ 
pose of asserting on our books the 
value of certain contracts enumer¬ 


ated below as of Mar. 1st, 1913, 
and held by the partnership this 
day. 

Value of 27,000 acres of timber 
lands Mar. 1st, 1913, 1,297,000 

M at $2. $2,594,000 

Actual Cost. 1,266,000 


! $1,328,000 

Our contracts based on % of the 

net profits equals. $332,000 

which we enter as. $300,000 


Contract with Buhl-Berry-McP. Syn. 

44 44 Danaher-Stair 44 44 

4 4 4 4 Stair-Danaher- 4 4 4 4 

4 4 4 4 McP.-Stair-Farr 44 

4 4 4 4 Scotten-Farr-McP. 44 

4 4 4 4 Fishhawk Timber Co. 

4 4 4 4 McPherson 4 4 4 4 

4 4 4 4 C. M. Gregory. 

4 4 4 4 Frank Bailey. 

4 4 4 4 Burgess Bros. 

4 4 4 4 M. J. and E. G. McP*. Corp. 

4 4 4 4 M. J., E. C. Corp. Wm. Ill McP. ’’ 

The witness further testified that the petitioners expected 
to realize a good deal more than $300,000 from the 
40 syndicate agreements. Asked to explain that situ¬ 
ation the witness testified that when the syndicates 
were organized he went through a good deal of territory in 
Oregon and Washington and picked out the Nehalem Valley 
as the next timber coming to the Columbia River market; 
that a good deal of the timber on the Columbia River Slope 
had been cut when the syndicate timber was being acquired; 
that the next available timber was that in the Nehalem Val¬ 
ley (where the timber in question was situated); that the 
syndicate timber was hand picked and comprised the best 
claims or class of timber, blocked as carefully as possible; 
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that they (the petitioners) felt that their profit had accrued 
to them on every piece they bought. 

The witness further testified that at March 1, 1913, log¬ 
ging operations were getting up to the Nehalem slope, which 
was the next supply after the Columbia Rive^ slope; that 
they (the petitioners) expected the timber wbuld yield in 
future years much more than the March 1, 1913, value of 
$2.00 per thousand feet; and that cutting subsequent to 
March 1, 1913, had been much better than the Expectations 
at that date. 

The witness testified that the partnership composed of 
George L. McPherson and John A. McPherson borrowed 
money in amounts up to $125,000 on the credit of faith of the 
partnership’s interest in the syndicate agreements, and that 
subsequently to the taxable years involved iiji these pro¬ 
ceedings the agreements were assigned and transferred by 
the partnership to a corporation organized by them. 

41 The witness then testified as follows: 

“Q. Can you state roughly what investment you and 
your brother had in these syndicates at March 1, 1913, not 
as members of the pool, but expenditures in connection with 
the syndicate. A. You mean what we thought was of (our) 
actual interest? 

Q. Your actual expenditures up to March 1, 1913, in con¬ 
nection with these syndicate land agreements? A. I could 
not say that. We have spent a good many thousands of 
dollars in cruising lands that we did not buy in our own ex¬ 
penses in respect to all that work. 

Q. And did you expend any substantial sum$ in cruising 
the lands you did buy? A. We cruised every foot that we 
bought and many thousand acres that we did ncj)t buy. We 
cruised a lot in southern Oregon. 

Q. Were the sums expended by you in connection with 
these syndicates in excess of 50 cents per acre ? A. Oh, yes, 
many times over. That was only the sum that our family 
and friends allowed us to help carry on our w0rk out here 
in acquiring these lands, that is, we had no source of revenue 
and we were doing this all on our own account, and they al¬ 
lowed us 50 cents on everything we purchased pbut nothing 
on the thousands of acres that we did not purchase. 

Q. How many years of work then roughly hive you and 
your brother expended up to March 1, 1913, ih connection 
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with these syndicates? A. I came here in 1900 and from 
that time, from November, 1900, up until 1931,1 was stead¬ 
ily in saw milling and logging. 

Q. Up until 1913, you mean? A. Yes. 

Q. Between the years 1906 and 1913 were you and 

42 your brother engaged in any other work except these 
syndicate agreements ? A. Yes, after our entire syn¬ 
dicate moneys were expended we represented the Detroit 
Trust Company out here in their loans to timber companies, 
timbering and milling companies, and we made those loans 
for them. 

Mr. McCulloch: That is all. 

Mr. Wilson: No questions. 

By the Member: 

Q. Are (were) you and your brother compensated by the 
syndicate for expenses incurred in acquiring the lands? 
A. Nothing only the 50 cents per thousand on the pieces that 
we bought. 

Q. On the pieces that you bought you were compensated 
for your expenses incident to the purchases ? A. The allow¬ 
ance was made, of 50 cents on the lands we purchased to help 
take care of our expenses in cruising all of the lands and our 
office expense and other expenses in hiring cruisers and all 
the work incidental — travelling, to pick out the lands we 
wanted to buy. 

By Mr. McCulloch: 

Q. Your Honor made an inadvertent error. That is 50 
cents an acre, not 50 cents a thousand. A. Yes. 

Q. You and your brother made repeated trips back to 
Detroit in connection with the formation of those syndi¬ 
cates ? A. Yes. 

Q. And the 50 cents an acre, did that compensate you for 
your expenditures? A. No, nowhere near. 

Q. Would you say by hundreds of dollars? A. By 

43 thousands of dollars. 

Mr. McCulloch: That is all. 

Mr. Wilson: No cross .’ 9 

Thereupon George L. McPherson, being first duly sworn, 
testified that at March 1, 1913, he was familiar with the 
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timber lands involved in the various syndicate agreements; 
that the fair market value at March 1, 1913,! of the peti¬ 
tioners’ interest in the various syndicates ahd syndicate 
agreements was $300,000; that the petitioners expected 
ultimately to realize more than that amounlf from those 
agreements on account of the favorable location of the tim¬ 
ber and the development of the country; tl(at they had 
realized much more than that amount; that !at March 1, 
1913, it was expected that the realization value or conversion 
value of the timber involved in the syndicate agreements 
would exceed $2.00 per thousand feet and that ihat expecta¬ 
tion had been borne out by subsequent developments* and 
larger amounts had been realized than $2.00 ^er thousand 
feet. 

The witness then testified as follows: 

“Q. What were the relations between yop and your 
brother and the members of these various syndicates! Were 
they cordial? A. Yes, they trusted us with tfie money to 
buy the timber and they have been very ready to act on 
our suggestions. j 

Q. They relied on your advice with respect to carry¬ 
ing- A. Yes. 

44 Q. And time for sale and things of thkt sort? A. 

Yes, sir, they depended upon us to manage the enter¬ 
prise.” 

Counsel for the respondent did not cross-examine the wit¬ 
nesses, and called no witnesses in rebuttal. 

Thereupon counsel for both petitioners and respondent 
stated that they had no further or other evidencb to present 
and rested their case, and the record was closed. 

7 I 

The foregoing is the substance of all the evidence adduced 
at the trial of said proceeding. 

CHARLES E. McCUI^LOCH, 
IVAN F. PHIPPS, 

ALBERT S. LISENBY, 
Attorneys for Petitioners oil Review. 

C. M. CHAREST, 

M. B. L., 

f l 

General Counsel j 
Bureau of Internal Revenue, 
Attorney for Respondent o ^ Review. 

5—5751a 
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Approved and ordered filed this 2d day of June, 1932. 

C. ROGERS ARUNDELL, 
Member United States Board of Tax Appeals. 


45 United States Board of Tax Appeals. Filed Jul. 1, 

1932. 


In the Court of Appeals of the District of Columbia,- 

Term, 1931. 

No. —. (B. T. A. Docket No. 28565.) 

George L. McPherson, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on Review. 

Prcecipe for Transcript. 

'To the Clerk of the United States Board of Tax Appeals: 

Please prepare and, within the time required by the rules 
of the Court of Appeals of the District of Columbia, trans¬ 
mit to the Clerk of the Court of Appeals of the District 
of Columbia, certified copies of the following documents: 

1. The docket entries of proceedings before the Board 
in the above entitled cause. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Stipulation of venue. 

5. Petition for review and notice of filing thereof. 

6. Statement of the evidence. 

7. This praecipe and notice of filing thereof. 

The foregoing to be prepared, certified and trans- 
46 mitted as required by law and the rules of the Court 
of Appeals of the District of Columbia. 

CHARLES E. MCCULLOCH, 

IVAN F. PHIPPS, 

ALBERT S. LISENBY, 

Attorneys for Petitioner on Review, 

1410 Yeon Building, Portland, Oregon. 
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47 United States Board of Tax Appeals. I Filed Jul. 1, 

1932. 

I 

In the Court of Appeals of the District of Columbia,- 

Term, 1931. 

No. —. (B. T. A. Docket No. 

George L. McPherson, . Petitioner 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. j 

Notice of Filing Prrecipe. j 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent on Review. 

Sir: 

Please take notice that on the First day of July, 1932, 
I hied with the Clerk of the United States Board of Tax 
Appeals a praecipe designating the portions of the record 
to be transmitted to the Court of Appeals of!the District 
of Columbia on the petition for review taken p the above 
case, a copy of which praecipe is hereto annexed and here¬ 
with served upon you. 

Dated this First day of July, 1932. 

CHARLES E. McCULLOC 
CHARLES E. McCULLOC 
Attorney for Petitioner on Review, 

1410 Yeon Building, Portland,, Oregon. 

i 

Service of the foregoing notice and copy oj^ praecipe is 
hereby accepted and acknowledged this First day of July, 
1932, and the privilege of filing a counter-praecipe is hereby 
waived. 

C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent on Review . 
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48 Docket No. 28565. 

George L. McPherson, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 47, 
inclusive, contain and are a true copy of the transcript of 
record, papers and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 19th day of 
July, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

49 United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioner, 

p 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the 
Court of Appeals of the District of Columbia be and it is 
hereby extended to December 1,1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., October 12,1931. 


DAVID BURNET, COMMR. OF INT. R^V. 
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A true copy. Teste: I 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of %ax Appeals, 
) United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. | 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of| the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding icj the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to January 30, 1932. 

(Signed) LOGAN MORRIS, 

I Member. 

Dated Washington, D. C., Nov. 23,1931. 

I 

A true copy. Teste: 

•I 

[Seal U. S. Board of Tax Appeals.] i 

B. D. GAMBLE, 

Clerk U. 8. Board of Tab Appeals. 


United States Board of Tax Appeal^. 
Docket No. 28565. 

i 

George L. McPherson, Petitioner, I 


Commissioner of Internal Revenue, Respondent. 
Order Enlarging Time. 

On motion of couns.el for the petitioner and I consent of 
counsel for the respondent, it is 
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Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to March 31,1932. 

(Signed) LOGAN MORRIS, 

Member. 


Dated Washington, D. C., Jan. 30,1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

52 United States Board of Tax Appeals. 

Docket No. 28565. 

George L. McPherson, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to May 31,1932. 

(Signed) J. E. MURDOCK, 

Member. 


Dated Washington, D. C., March 28,1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

IB. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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53 United States Board of Tax 

Docket No. 28565. 

George L. McPherson, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Order Enlarging Time . 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record qur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to August 1,1932. j 

(Signed) LOGAN MORRIS, 

Member . 

Dated Washington, D. C., May 26,1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax [Appeals. 

I 

I 

Endorsed on cover: Board of Tax Appeals. No. 5751. 
George L. McPherson, appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Jul. 25, 1932. Henry W. Hodges, 
Clerk. 
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In the 


Court of Appeals, District of Columbia 

APRIL TERM, 1932 
No. 5751 

George L. McPherson 
Appellant 
vs. 

I » 

David Burnet, Commissioner of Internal 

Revenue 

Respondent 

Petition for Review of Decision of United 
States Board of Tax Appeals | 

i 

— 

BRIEF FOR APPELLANT ! 


PREVIOUS OPINION j 

The only previous opinion in this j case is 
that of the United States Board of Tax Appeals 
(R. 10) reported in 22 B. T. A. 196. | 

I 

STATEMENT OF THE CASE | 

I 

This appeal involves deficiencies in income 
taxes for the years 1922, 1923' and 1924 in the 
respective amounts of $378.25, $469.jT4 and 
$418.04, and is taken from a decision (R. 10) 
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promulgated February 17, 1931, and order of 
redetermination (R. 16) entered February 18, 
1931, by the United States Board of Tax Ap¬ 
peals. The case is brought to this Court by a 
* petition for review (R. 17) filed August 15, 
1931, pursuant to a stipulation of the parties 
(R. 16); under Sections 1001, 1002 and 1003 of 
the Revenue Act of 1926 (Ch. 27, 44 Stat. 9, 
109-110). 

This appeal and that of John A. McPher¬ 
son, under No. 5752, were consolidated before 
the Board of Tax Appeals and decided by one 
opinion reported in 22 B. T. A. 196. In No. 
5752, involving deficiencies asserted against 
John A. McPherson for the calendar years 
1920 to 1924, inclusive, a motion was filed to 
dispense with the printing of the record and 
the filing of briefs therein on stipulation to 
abide the decision in this case. The motion 
was granted by this Court on August 1, 1932. 

I QUESTION INVOLVED 

The sole question involved in this case is 
whether the interest of the partnership of 
George L. and J. A. McPherson in certain 
timber contracts made prior to March 1, 1913, 
had a fair market value at that date for income 
tax purposes. There is no dispute between the 
parties regarding the propriety of the method 
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adopted by the petitioner and his brother in de¬ 
termining the value of the partnership’^ interest 
in such contracts nor as to the value so deter- 
minded by them, if in fact the partnership’s in¬ 
terest in the contracts was capable of valua¬ 
tion at March 1, 1913, for income tax purposes. 

The respondent disallowed the March 1, 
1913, value of these timber contracts claimed 
by the partnership, and disallowed the basic 
value used in computing the partnership’s 
profit upon the sale of the timber and the 
complete performance of the contracts. The 
Board of Tax Appeals approved the action of 
the respondent in disallowing the March 1, 
1913, value claimed by the partnership, and 
held that the interest of the partnership in 
the various timber contracts was contingent 
and incapable of valuation at March jl, 1913, 
for income tax purposes. 

SPECIFICATION OF ERRORS 
RELIED UPON 

i 

1. The Board of Tax Appeals erred! in fail¬ 
ing and refusing to make the following finding 
requested by petitioner: 

. i 

“The interest of the partnership jin said 
syndicates and agreements was assigned 
as security for money borrowed in amounts 
up to $125,000, and was later in the year 
1924 or 1925 assigned to George L. and 


4 


J. A. McPherson Corporation, a corpora¬ 
tion organized and owned and controlled 
by the petitioners.” 

2. The Board erred in failing and refusing 
to make the following finding requested by 
petitioner: 

“The petitioners prior to March 1, 1913, 
had invested many thousands of dollars of 
their own money in the syndicates above 
mentioned, in the examination and selec¬ 
tion of timberlands for purchase in behalf 
of said syndicates, and in addition had de¬ 
voted a substantial portion of their time 
during the years from 1900 to 1910 in mak¬ 
ing such selections and purchases for said 
syndicates.” 

3. The Board erred in failing and refusing 
to make the following finding requested by pe¬ 
titioner : 

“The interest of the partnership in the 
aforesaid syndicates and agreements and 
in the timber and timberlands therein re¬ 
ferred to, had a fair market value at March 
1, 1913, of $300,000, as claimed by petition¬ 
ers, and the partnership was entitled to 
deduct from its gross income from sales 
of such timber sums equal to 23 cents per 
thousand feet on the timber sold.” 

4. The Board erred in failing and refus- 

i w 

ing to find that the increase in the value of 
the timberlands owned by said syndicates and 
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corporations, after March 1, 1913, exceeded all 
costs and carrying charges in connection with 
such timberlands after that date, and fhat this 
element had been taken into consideration by 
the partnership in determining the Value at 
March 1, 1913, of its interest in the syndicates 
and syndicate agreements. 
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5. The Board erred in its determination 
that the interest of said partnership, consist¬ 
ing of petitioner and his brother, Johii A. Mc¬ 
Pherson, in said syndicates and agreements, 
had no value at March 1, 1913, which might be 
used as a basis for determining gain or loss 
upon the disposition thereof. 

6. The Board erred in rendering }ts deci¬ 

sion in favor of the respondent, and jagainst 
petitioner. j 

I 

THE FACTS 

The petitioner is a resident of Portland, 
Oregon. He came to the Pacific Coast in 1900 
with his brother, John A. McPherson, for the 
purpose of making a thorough study of timber 
purchase possibilities, with a view to acquir¬ 
ing timber tracts with funds to be supplied 
by other members of the McPherson family 
and their associates. The plan to be fallowed 
was one which had been previously used by the 
petitioner’s father in the acquisition of timber 
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in the South. The petitioner and his brother 
were to acquire timber with funds to be sup¬ 
plied by their relatives and associates, and 
were to receive therefor a share of the profits 
upon the sale or other disposition of such 
timber (R. 24). 

In 1906 the petitioner and his brother 
formed the partnership of George L. and J. A. 
McPherson (R. 29). Prior to that time peti¬ 
tioner and his brother had worked in saw¬ 
mills and logging camps, and cruised and ex¬ 
amined large areas of timberlands in Cali¬ 
fornia, Oregon and Washington, at all times 
with the idea in mind of locating especially 
desirable timber tracts which might be recom¬ 
mended to their friends and associates for pur¬ 
chase. As a result of their investigations the 
petitioner and his brother selected the Ne- 
halem River Valley, in northwestern Oregon, 
as the best region in which timber could be 
purchased to yield early and substantial re¬ 
turns, on the investment (R. 24-25). The two 
brothers, under contracts with various syndi¬ 
cates which they were instrumental in organ¬ 
izing, commenced the purchase of timberlands 
in 1906. During the years 1906 to 1910, in¬ 
clusive, the petitioner and his brother pur¬ 
chased timber and timberlands in the Nehalem 
Valley at an aggregate cost of $937,426.02. The 
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purchases were made for the syndicates, as well 
as certain corporations and individuals, under 

a uniform agreement whereby funds were to 
be furnished to the petitioner and hi£ brother 
for the purchase of the timber and timber- 

I 

lands, according to their best judgment. The 
title was to be held by the Detroit Tr^ist Com¬ 
pany, as trustee, and the petitioner and his 

brother were to be reimbursed for their actual 
out-of-pocket expenses to the extent of |50 cents 
per acre for the lands purchased. Under each 
of these agreements the petitioner land his 
brother were to receive one-fourth of ! the net 
profits, when and as fast as the lands could 
be sold. The net profits were to be determined 
by deducting from the selling price the amount 
of money invested, together with interest there¬ 
on at the rate of 6 per cent, per annum, all 
taxes paid and other necessary expenses, with 
interest thereon at the same rate (R. 25-28). 

Prior to March 1, 1913, the petitioner and 
his brother had invested several thousand dol¬ 
lars of their own money, in addition to their 
time and labor, in the various enterprises. The 
allowance of 50 cents per acre for timberlands 
actually purchased did not compensate the pe¬ 
titioner and his brother for the expense actu¬ 
ally incurred by them in cruising and examin- 
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ing the timber (R. 31-32). 

During the years involved in this proceed¬ 
ing part of the timber owned by tbe aforesaid 
syndicates, corporations and individuals was 
sold, or bad been sold in previous years, and 
tbe petitioner and bis brother received tbeir 
share of tbe profits derived from such sales in 
accordance with tbeir agreement. 

In computing tbeir respective incomes from 
tbe partnership of George L. and J. A. Mc¬ 
Pherson for tbe years in controversy, tbe peti¬ 
tioner and bis brother placed a March 1, 1913, 
fair market value of $300,000.00 on tbe part¬ 
nership’s interest in tbe syndicates and timber 
contracts above mentioned. This value repre¬ 
sented approximately 23 cents per thousand 
feet on tbe timber so held, and that rate was 
used as a basis for determining tbe profit de¬ 
rived by tbe partnership from the sales of such 
timber (R. 28-29). 

Tbe respondent has stipulated that tbe 
timber held by tbe various syndicates at March 
1, 1913, aggregating 1,297,000,000 feet, bad a 
fair market value at that date of $2.00 per 
thousand feet, or a total fair market value of 
$2,594,000.00. Tbe respondent has further 
stipulated that tbe fair market value of tbe 
timber at March 1, 1913, represented an ex- 
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cess of $1,328,000.00 over cost plus ! carrying 
charges and interest to that date (K). 28). 

I 

The interest of the partnership] in the 
various syndicates had a value at J^Iarch 1, 
1913, based upon the stipulated value of the 
timber owned by the various syndicates, of 
$332,000.00. The value placed on the partner¬ 
ship’s interest in the syndicates by tl)Le undis¬ 
puted testimony of the witnesses whs $300,- 
000.00, and this value was set up in the part¬ 
nership books of account by appropriate en¬ 
tries. The partnership borrowed sunjs up to 
$125,000.00 on the security of their interest in 
the syndicates (R. 28-33). j 

POINTS AND AUTHORITIES^ 
RELIED UPON 


I 

The rights of the partnership of Ghorge L. 
and J. A. McPherson (in which petitioner was 
an equal partner with his brother) uijder the 
timber contracts involved herein constituted 
property owned by the partnership onj March 
1, 1913. 


Commissioner of Internal Revenue v. 
Stephens - Adamson Mfg. Co., 51 F. 
(2d) 681; 

Eldredge v. United States, 31 F. (2d) 
924; 



10 


Buena Vista Land & Development Co . 
v. Lucas, 41 F. (2d) 131; 

Saunders v. Commissioner of Internal 
Revenue, 29 F. (2d) 834; 

Kentucky Tobacco Products Co. v. Lucas, 
5 F. (2d) 723; 

Hitchcock v. Commissioner of Internal 
Revenue, 44 F. (2d) 756. 

H. 

The timber purchased under the syndicate 
agreements and owned by said syndicates at 
March 1, 1913, had a definite and agreed fair 
market value at that date of $2,594,000.00. 
Based upon such fair market value of the 
timber, and the undisputed testimony of the 

•e 

witnesses, the rights of the partnership under 
such syndicate agreements had a fair market 
value at March 1, 1913, of $300,000.00. 

III. 

In computing petitioner’s taxable income 
for the years involved in this proceeding the 
March 1,1913, value of the partnership’s rights 
under the syndicate agreements, allocated or 
spread on a per thousand feet unit basis, 
should be deducted from the gross amounts 
received by the partnership in such years. 
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Eldredge v. United States, 31 F. (2d) 
924; j 

| 

Hitchcock v . Commissioner of Internal 
Revenue, 44 F. (2d) 756. 

ARGUMENT 

j 

The Board of Tax Appeals refused to make 
certain findings of fact requested by ^he peti¬ 
tioner. These facts which petitioner Requested 

* 

be found are important in their bearing upon 
the question of law involved in this ca^e. They 

i 

were undisputed and it seems to us that the 
Board’s failure and refusal to find tl^em was 
arbitrary and an abuse of its discretion. The 
Board’s findings of fact do not fairly I present 
to this Court all of the essential facts. For in¬ 
stance, the Board should have made a finding as 
to the March 1, 1913, value of the partfiership’s 
interest in the syndicate agreements even though 
it held as a matter of law that this va^ue was 
not deductible in later years for tax purposes. 

I 

The testimony was undisputed that the pe¬ 
titioner and his brother, as partners, )had in¬ 
vested many thousands of dollars of thqir own 
money in the timber contracts which petitioner 
contends had a fair market value at Mjarch 1, 
1913, for income tax purposes. Likewise, there 
was no dispute that the interest of the partner- 


ship in the timber contracts was assigned as 
security for money borrowed in amounts up 
to $125,000.00 and that the partnership’s in¬ 
terest was later assigned to a corporation. It 
was also testified, without contradiction, that 
the increase in value of the timber after March 
1, 1913, exceeded all costs and carrying 
charges after that date, and that this element 
had been considered by the petitioner and his 
brother in determining the March 1, 1913, 
value of their interest in the contracts. 

These facts are of great importance in de¬ 
termining whether the partnership’s interest 
in these timber contracts had a fair market 
value at March 1, 1913. Particularly import¬ 
ant is the fact that large sums of money were 
loaned on the security of the partnership’s 
interest in these contracts. That fact alone 
indicates beyond any possible doubt that the 
partnership’s rights under these timber con¬ 
tracts had a considerable value. In failing 
to make the requested findings and in failing 
to take these facts into consideration, the 
Board has completely ignored the practical 
elements of the case. However, the facts, 
though omitted from the Board’s findings, are 
properly before this Court elsewhere in the 
record, and no further mention will be made 
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of those assignments of error having to do 
with the failure of the Board to mhke the re¬ 
quested findings. j 

I 

I. 

i 

The rights of the partnership of George L. 
and J. A. McPherson (in which petitioner was 
an equal partner with his brother) under the 
timber contracts involved herein constituted 
property owned by the partnership on March 
1 , 1913 . 

The single question presented to tiiis Court 
for determination is whether the rights of the 
partnership under the syndicate agreements 
had a March 1, 1913, value for tax purposes, 
and, if so, what that value was. The Board 
in its decision sustained the respondent’s con¬ 
tention that the partnership’s interest in the 
timber contracts was not capable of Valuation 
at March 1, 1913, for the reason that its profits 
under the contracts were contingent. In sup¬ 
port of its conclusion the Board ur^ed that 
the timberlands might be eventually sold at a 
price which would not yield any profit to be 
participated in by the partnership. | 

i 

The respondent does not question thi March 
1, 1913, value claimed by the partnership, or 
the method employed in arriving at thajt value. 
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* 

In the deficiency letter dated March 15, 1926, 
addressed to George L. McPherson (petition 
dismissed because filed too late) the respond¬ 
ent stated as follows: 

“It appears that if a basis could be 
found in the Law and Regulations for giv¬ 
ing effect to a March 1, 1913, value, pro¬ 
vided such value were determined, there 
could be no exception taken to the use of 
the method employed by you in determin¬ 
ing value of the timber made the basis of 
the contracts in question.” 

The respondent’s position then, briefly ' 
stated, is that though at March 1, 1913, the 
timber owned by the syndicates had a fair 
market value which, if converted by sale, would 
under the syndicate agreements leave a profit 
to the partnership on that date of $332,000.00, 
yet the interest of the partnership in such syn¬ 
dicates had no determinable value because the 
syndicates had not been liquidated. This con¬ 
tention is unsound. The stipulated facts show 
that the partnership’s interest in these syndi¬ 
cates had a value at March 1, 1913, of $332,- 
000.00, if the timber had been sold at that 
date, at its stipulated fair market value. Of 
course, petitioner’s profits might be increased 
or decreased if at a later date the timber was 
sold at a price higher or lower than the March 
1, 1913, value of $2.00 per thousand feet. But 


that is true of any property owned at March 
1, 1913, whatever its nature or character—it 
might be ultimately sold for more or; less than 


its fair market value at that date. 


It might 


produce large profits or show a heavy loss. 

The Board in its opinion holds! that the 
facts in this case bring it within tlie rule of 
Edwards v . Keith , 231 F. 110; Woodjs v. Lewel- 
lyn , 252 F. 106, and Workman v. Commissioner, 
41 F. (2d) 139, and attempts to distinguish 
this case from that of Eldredge ^ United 
States , 31 F. (2d) 924. 

The Board in effect admits that the con¬ 
tract rights of the partnership under! the syn¬ 
dicate agreements “had a determinate value 
on March 1, 1913*”, but holds that under the 
rule laid down in the Edicards and Workman 
cases the contract rights cannot be ! given a 
March 1, 1913, value for income tax purposes. 

The cases upon which the Board tjased its 
decision herein involved the question 'whether 

I 

the right to receive renewal insurance prem¬ 
iums had a fair market value at March! 1, 1913. 
The case of Edwards v. Keith , supra , was de¬ 
cided in 1916, and was one of the very early 
decisions involving the interpretation of the 
income tax laws. The decision has been often 
criticized and has been distinguished ip many 

i 
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cases. The application of the rule has been 
closely restricted to cases involving renewal 
insurance commissions. A different rule has 
been applied wherever the facts permitted a 
differentiation. We believe that if the ques¬ 
tion involved in the Edwards, Woods and 
Workman cases were to be considered now for 
the first time, the court would hold that re¬ 
newal insurance commissions, fully earned 
prior to March 1, 1913, were capable of being 
valued at March 1, 1913, for income tax pur¬ 
poses. 

Be that as it may, the Board erred in its 
conclusion that this case is controlled by the 
Edwards and Workman cases. In the insur¬ 
ance cases it was impossible to determine ex¬ 
cept by the use of artificial formulas and 
tables what percentage of the renewal prem¬ 
iums would be paid, whereas in the case before 
this Court, the exact value at March 1, 1913, 
of the timber held by the syndicates in which 
the partnership was interested has been fixed 
by stipulation of the parties. The testimony 
is undisputed that the petitioner and his 
brother had an important, if not the entire, 
voice in determining when the timberlands 
should be sold and the syndicates liquidated. 
It is stipulated that the timber could have 
been sold at March 1, 1913, at a profit of $1,- 


I 
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328,000.00, of which the partnership 
titled to one-fourth. 


was en- 


There is certainly no greater contingency 
involved in this case than was involved in 
Commissioner of Internal Revenue v . Stephens- 
Adamson Mfg. Co ., 51 F. (2d) 681. In that 
case the petitioner had applied for a patent 
on his invention prior to March 1, 1913, but 
the patent was not issued until several years 
later. The Circuit Court affirmed the decision 
of the Board, holding that the application for 
patent had a fair market value at March 1, 
1913. 

There was no greater contingency in the 
partnership’s realization of profit frbm the 
syndicate agreements than in the case of any 
other property which the partnership might 
have owned at March 1, 1913, but elected at 
that time to hold for increased profits. 

Notwithstanding the Board’s attempt to 

i 

distinguish this case from the rule laid down 
in Eldredge v. United States, 31 F. (2d) 924, 
the facts and principle involved are very sim¬ 
ilar. In that case, as here, the Commissioner 
of Internal Revenue denied that certain con¬ 
tract rights held at March 1, 1913, had a fair 
market value at that date, because the value 
of such contract rights was speculative and 
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indeterminate in amount. In 1912 Eldredge 
and one Eose had each acquired a half interest 
in certain mining options. These options were 
transferred to M. A. Hanna & Co. in consider¬ 
ation of $1,000.00 cash and an agreement to 
exercise the options if exploration revealed a 
sufficient quantity of ore, and in such event to 
pay each of the assignors, Eldredge and Eose, 
two and a half cents per ton for ore removed 
during the life of whatever leases were taken 
under the options. M. A. Hanna & Co. trans¬ 
ferred its options to the Wakefield Iron Com¬ 
pany, and that corporation entered into a con¬ 
tract with Eldredge and Eose under which the 
Wakefield Company was obligated to pay Eld¬ 
redge two and a half cents per ton of coal 
mined if it should elect to take mining leases 
under the options. The contract left the Wake¬ 
field Company free to abandon the options or 
the leases taken thereunder at any time upon 
offering to assign the abandoned options or 
leases to Eose and Eldredge. The options were 
not exercised until July 1, 1913'. The District 
Court found that on March 1, 1913, “the right 
to and the amount of money to be paid (to 
Eose and Eldredge ) under the aforesaid con¬ 
tract with the Wakefield Iron Company were 
indeterminate and contingent upon factors and 
conditions not then existing. On that date it 


was not known and could not be shown when 
these contingencies would happen, ojr indeed 
that they would happen at all”. 

i 

The judgment of the District 'Court; holding 
that Eldredge’s rights under the Wakefield 
contract had no fair market value at March 1, 
1913, was reversed by the Circuit Court. The 
latter court in its opinion made the fallowing 
statement: * 

j 

“There can be no doubt that the contract 
right had ascertainable value on that date. 
The District Court should have foujnd from 
the undisputed evidence that on March 1, 
1913, the Wakefield Company wasj certain 
to exercise its options; moreover, nonexer¬ 
cise would have enabled taxpayer to re¬ 
acquire the option rights which by March 
1, 1913, were as valuable as, and probably 
more valuable than, the contract right. The 
District Court’s finding that the Contract 
rights were wholly speculative and inde¬ 
terminate in amount cannot stand, in view 
of the undisputed evidence establishing a 
value of at least $163,250. This yas not 
only the minimum value to the owijier, but 
in all probability it represented a price 
actually realizable upon sale, i. e., j buyers 
would probably be obtainable at these con¬ 
servative capitalization figures, especially 
in view of the chance for increased! return 
if more ore were discovered. Hoskold’s 
Formula, which witnesses used, is ja well- 
recognized means of determining jmarket 
value for income tax purposes. 
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“There is no reason why such a right, 
transferable, and having a high, fairly 
definite value, should not be regarded as 
property owned on March 1, 1913. It is 
regarded as property by business men and 
by the estate taw collector. Identification 
of property with things tangible is primi¬ 
tive legal psychology. See Commons, Legal 
Foundation of Capitalism, c. II.” (Italics 
ours.) 

The question whether contract rights were 
subject to valuation at March 1, 1913, for the 
purpose of determining gain or loss for tax 
purposes, has been presented to the courts and 
to the Board in a great number of cases. In 
the Appeal of J. M. and M. S. Browning Co., 
6 B. T. A. 914, certain license agreements, au¬ 
thorizing the licensees to make and sell cer¬ 
tain firearms covered by patents owned by the 
petitioner, were held to have a fair market 
value for tax purposes. An exclusive right to 
bottle and sell Coca-Cola within certain terri¬ 
tory was held to have a fair market value for 
tax purposes in 1913 when acquired by the 
petitioner. Sumpter Coca-Cola Bottling Co. v. 
Commissioner, 7 B. T. A. 890. And in the 
Appeal of Arthur B. Grover, 3 B. T. A. 508, an 
agreement somewhat similar to the syndicate 
agreements here involved was held to have a 
March 1, 1913, value which should be used as 
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a basis for computing gain or loss for (tax pur- 

<» 

poses. In all of these cases the determination 
of a fair market value depended on far greater 
uncertainties and involved far greater diffi¬ 
culties than are presented in the case at bar. 

In Buena Vista Land <& Development Co . tf. 
Lucas, Commissioner, 41 F. (2d) 131, uncer¬ 
tain rights to oil locations, in litigation at 
March 1, 1913, and thereafter until 1921, were 
held to have a fair market value for Ijax pur¬ 
poses at March 1, 1913. The court shid: 

“Likewise in the case at bar it is evi¬ 
dent that an estimate of the market value 
of a right in litigation which if fully estab¬ 
lished is worth $25,000,000, and if[ wholly 
rejected is a liability, is largely Specula¬ 
tive, and must be based in large measure 
upon the reasonable probabilities of the 
outcome of the litigation. If appellant’s 
right has no market value, its value March 
1, 1913, must nevertheless be fixed by the 
Board of Tax Appeals by the best evidence 
obtainable. The appellant was paid $350,- 
000 by way of compromise in 1921 by the 
Honolulu Consolidated Oil Company, and 
this was accepted as the selling price of 
the appellant’s right at the time of sale. 
It had the same right in 1913, and an offer 
by the same party to settle the same liti¬ 
gation for the sum of $450,000, if made in 
good faith, would be the best evidence ob¬ 
tainable that the right was worth at least 
that amount at that time.” ! 


* 
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In the case of Saunders v. Commissioner 
of Internal Revenue, 29 F. (2d) 834, the tax¬ 
payer, Saunders, had invented a pipe-drawing 
apparatus. He made application for a patent 
and immediately thereafter, in 1911, assigned 
his rights to his invention and application for 
patent, and to any patent which might be is¬ 
sued thereon, to the National Tube Company. 
It was understood that Saunders was to be 
paid for his invention, “the amount depending 
upon the circumstances.” Because of inter¬ 
ferences which developed in the Patent Office, 
the patent was not issued until during 1918. 
In 1920 Saunders was paid the sum of $25,- 
000.00 for his invention. The Circuit Court, 
reversing the decision of this Board, held that 
Saunders’ right was assignable before patent 
was issued, and that the money received by 
him in 1920 as full compensation for his in¬ 
vention, represented the purchase price of cap¬ 
ital sold in 1911, and was not taxable income 
in 1920. 

In Kentucky Tobacco Products Company v . 
Lucas, 5 F. (2d) 723, it was held that a con¬ 
tract held by the plaintiff corporation at March 
1,1913, under which it was entitled to purchase 
certain materials at a stated price for a term 
of years, had a fair market value at that date, 
being the present value of the sum representing 




23 


the difference between market value! and the 
contract price of material which plaintiff was 
reasonably certain to purchase . 

- 

'In Hitchcock v. Commissioner of Internal 
Revenue, 44 F. (2d) 756, the Circuit Court for 
the Sixth Circuit approved the determination of 
the fair market value of a contract! for the 
purchase of iron ore by estimating the total 
ore reserves in certain mines, the average an¬ 
nual production, the life of the mines, and the 
probable total future receipts from the con¬ 
tract. Based upon these estimates the value 
of the contract was determined by the use of 
Hoskold’s formula. The petitioner’s 'receipts 
from the contracts during the taxable years 
were allocated to the return of capitai and to 
income “in the same proportion as the total 
capital to be recovered bore to the total anti¬ 
cipated receipts.” The allocation of the re¬ 
ceipts from the timber contracts involved in 
this case to return of capital and to income, 
as reported by petitioner, conforms very close¬ 
ly to the rule laid down in the Hitchcock case. 

In each of the above cited cases there is 
uncertainty and indefiniteness respecting the 
ultimate result to a far greater degree than 
in the case here presented. There were con¬ 
tingencies which might prevent any realization. 
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In this case no speculation is required to de¬ 
termine with absolute accuracy the profit 
which petitioner and his brother would have 
received had the property been sold at March 
1, 1913. It should not be necessary to inquire 
further than this. As in the cited cases, a. 
reasonable rule must be used in determining 
value, and it is not improper to assume 
(which assumption the testimony supports) 
that it was reasonably anticipated by all those 
interested in the syndicates that greater 
profits could be had by holding the properties 
beyond March 1, 1913. The petitioner and his 
brother did receive a much greater profit when 
the timber was sold in later years, and that 
increase in profit above the fair market value 
of the contract rights at March 1, 1913, was 
reported by petitioner for tax purposes. 

The determination of a March 1, 1913, value 
of property or rights must be made with refer¬ 
ence to the practical features of the particular 
case. In the Eldredge case, supra , it was with¬ 
out doubt true that the ultimate amount to be 
received by Eldredge under his contract was 
indeterminate; it might be a great deal more 
or less than was actually anticipated at March 
1, 1913, but the test adopted by the Circuit 
Court in determining the value was the reason¬ 
ably anticipated return under the contract. In 
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this proceeding the undisputed testimony is 
that petitioner’s rights under the various syn¬ 
dicate agreements had a value of $30(j),000.00 
at March 1,1913*; that that value was based on 
the March 1, 1913, value of timber stimulated 
by the parties; but that petitioner and his 
brother anticipated, as was subsequently borne 
out by the facts, far greater returns than the 
$300,000.00 claimed as the March 1, 1913, value 
of their interests. Petitioner and his brother 
borrowed on their interest in the syndicates 
to the extent of $125,000.00; they assigned their 
interest to a corporation formed by them for 
such purpose. 

There is no doubt that the rights o(f peti¬ 
tioner and his brother under the syndicate 
agreements were assignable. All timber pur¬ 
chases contemplated by the agreement^ were 
made prior to March 1, 1913, and all acts re¬ 
quired of the petitioner and his brother which 
involved the exercise of their judgment] were 
performed prior to that date. The only re¬ 
maining duties required of petitioner aijid his 
brother were to supervise the payment of I taxes 

«• 

, and the care of the property, and to attend to 
the selling of the property—ministerial duties 
which could be performed by any employee. 
And the rights of petitioner and his brother 
were in fact assigned, as above stated, both 
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as security for loans, and, later, outright to 
the Geo. L. and J. A. McPherson Corporation. 

II. 

The timber purchased under the syndicate 
agreements and owned by said syndicates at 
March 1, 1913, had a definite and agreed fair 
market value at that date of $2,594,000.00. 
Based upon such fair market value of the tim¬ 
ber and the undisputed testimony of the wit¬ 
nesses, the rights of the partnership under such 
syndicate agreements had a fair market value 
at March 1, 1913, of $300,000.00. 

There is no dispute between the parties in 
this case regarding the fair market value at 
March 1, 1913, of the timber and timberlands 
covered by the various timber contracts in 
which petitioner and his brother were inter¬ 
ested. The quantity and value of the timber 
purchased by the various syndicates and owned 
by them at March 1, 1913, has been stipulated. 
It is agreed that the timber aggregated 1,297,- 
000,000 feet and had a fair market value at 
March 1, 1913, of $2.00 per thousand feet, or 
$2,594,000.00. It has been stipulated that the 
fair market value of such timber at March 1, 
1913, represented an excess of $1,328,000.00 
over cost plus carrying charges and interest 
to that date. Under the stipulated facts it 
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is manifest that if the timber had been 
sold on March 1, 1913, the petitioner and his 
brother would have received one-fourth j of the 
excess value over cost plus carrying charges, 

or $332,000.00. ! 

• *.*-■, - •. - 

The petitioner and his brother both testified 

■ 

that the partnership’s interest in these timber 
contracts had a value at March 1, 1913, of 
$300,000.00. They showed that the partner¬ 
ship’s interest in these contracts had been 
pledged as security for loans in amounts up 
to $125,000.00. Here we have a practical 
demonstration that the interest of the partner- 
ship had a recognized value without reference 
to any realization on the contracts through sale 
of the timber. If the Board’s determination 
should be approved, we would have the 
anomaly of the partnership’s right under these 
contracts, though admittedly valuable at March 
1, 1913, from the standpoint of a business man 
or banker, held to have no fair market value 
at that date because of some technical and im¬ 
practicable rule of law. Such a construction 
is to be avoided. j 

m. | 

In computing petitioner’s taxable income for 
the years involved in this proceeding, the March 
1, 1913, value of the partnership’s rights under 
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the syndicate agreements, allocated or spread on 
a per thousand feet unit basis, should be de¬ 
ducted from the gross amounts received by the 
partnership in such years. 

The method adopted by petitioner and his 
brother in determining the basis to be used in 
reporting income from the sales of timberlands 
by the syndicates was approved in Eldredge v. 
United States, 31 F. (2d) 924. The following 
statement is from the opinion in that case: 

“In our judgment, the fairest practicable 
method of deduction from annual receipts 
in order to insure return of capital, in 
view of the method adopted in finding 
March 1, 1913, value, is first to determine 
the ratio of that 1913 capital value to the 
aggregate of the face amounts of the esti¬ 
mated payments during the whole period, 
and then to deduct that proportion of each 
year’s receipts until the entire 1913 cap¬ 
ital value shall have been deducted. To 
illustrate with arbitrary figures: If the 
1913 value were found to be $200,000, 
based upon an estimated 12,000,000 tons 
to be mined in 10 years, then as the total 
face amount of estimated receipts at 2% 
cents per ton would be $300,000, the ratio 
of capital return to total receipts would 
be 2 to 3. If, then, in the first year the 
receipts are $37,500, because 1,500,000 tons 
were mined, two-thirds, or $25,000, would 
be deducted as capital return, and one- 
third, $12,500, would be the taxable profit 
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or income. After the yearly -deductions 
aggregated $200,000, all future payments, 
would be profits, and as such fully tax¬ 
able” - : r ' 




The same method of determining income 
was approved by the Circuit Court, Sixth Cir¬ 
cuit, ip Hitchcock v. Commissioner of Internal 
Revenue, 44 F. (2d) 756. 

s • 

Taxing acts view facts in a practical way 

l . » V 

and are concerned with substance and not 
form. The interest of the petitioner and his 
brother in the syndicate agreements was for 
all practical purposes an equitable interest in 
the syndicate lands. This was particularly 
true in view of the fact that the title to the 

I 

lands was held by a trustee, which had no j right 
to dispose of the property without the consent 
and approval of the petitioner and his brother. 
But in any view the rights of the petitioner 
and his brother under the contracts were prop¬ 
erty, and as such are subject to valuation for 
tax purposes at March 1, 1913. If petitioner 
and his brother had received one-fourth of the 
capital stock of a corporation organized to 
acquire such timberlands, all moneys advanced 
to purchase timber being represented by open 
accounts on the books or by debentures or 

bonds issued to the contributors, no one could 

• | 

deny that such stock would be subject to valu- 
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ation at March 1, 1913. Or if petitioner and 
his brother had been given title to an un¬ 
divided one-fonrth of the property, subject to 
a mortgage to secure the repayment of funds 
contributed for the purchase price and pay¬ 
ment of carrying charges of the property, their 
interest would likewise have been valued at 
March 1, 1913, for tax purposes. As the trans¬ 
action was handled the interest of the peti¬ 
tioner and his brother in the agreements was 
property as fully as if represented by stock 
or legal title, to the lands. The form of their 
interest was different. In substance it was 
the same. 

CONCLUSION 

.We submit that the rights of petitioner and 
his brother under the timber contracts were 
property; that under the stipulated facts and 
by the undisputed testimony their rights were 
capable of exact valuation at March 1, 1913; 
that the fair market value of the partnership’s 
rights under the agreements at March 1, 1913, 
was $300,000.00; and that the method used by 
petitioner and his brother for determining the 
partnership’s profit under the timber contracts 
is a sound and correct method heretofore ap¬ 
proved by the courts. The decision of the 
Board should be reversed, and judgment 
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entered that there are no deficiencies in peti¬ 
tioner’s income tax liability for the years in 
question. 

Respectfully submitted, 

Charles E. McCulloch, 

Ivan F. Phipps, 

Albert S. Lisenby, 

Attorneys for Petitioner. 
Carey, Hart, Spencer & McCulloch, I 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia j 

April Term, 1932 • j 

I 

! 

No. 5751 

I 

George L. McPherson", appetjant I 

v. j 

David Burnet, Commissioner of Internal 

Revenue 
. . — 

i 

APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 

- I 

I 

BRIEF FOR APPELLEE 

I 

PREVIOUS OPINION I 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals j (R.. 
13-16), which is reported in 22 B. T. A. 196. j 

JURISDICTION | 

This appeal involves income taxes for the cal¬ 
endar years 1922,1923, and 1924 in the amounts of 
$378.25, $469.74, and $418.04, respectively, and is 

I 
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taken from a decision (order of redetermination) of 
the United States Board of Tax Appeals entered 
February 18,1931. (R. 16.) The case is brought 

to this Court by petition for review filed August 15, 
1931 (R. 17-22), pursuant to the provisions of the 
Revenue Act of 1926, c. 27, Sections 1001-1003, 44 
Stat. 9, 109-110, and pursuant to stipulation, en¬ 
tered into under Section 1002 of said Act, filed Au¬ 
gust 14,1931 (R. 16-17, 20). 

QUESTION PRESENTED 

Prior to March 1,1913, appellant and his brother, 
as partners, performed certain services in accord¬ 
ance with agreements entered into with other par¬ 
ties calling for the investigation, selection, purchase, 
and sale of timberlands. For such services the 
partners were to receive compensation contingent 
upon their future selling of the tracts at a profit. 

The question involved is whether the sums re¬ 
ceived during the taxable years under the con¬ 
tracts are taxable in their entirety, or whether the 
performance of the services by the partners before 
1913 created such a capital value of the contracts at 
March 1, 1913, as to warrant an allocation of the 
remuneration subsequently received by them be¬ 
tween capital and income so that only the amounts 
received in excess of the alleged March 1, 1913, 
value of the rights to the contingent payments are 
taxable. 
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STATUTES INVOLVED 

r • ' *' 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in Section 
233) the term “gross income”— | 

(a) Includes gains, profits, and income de¬ 
rived from salaries, wages, or compensation 
for personal service * * * of whatever 
kind and in whatever form paid, or from pro¬ 
fessions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, 
whether real or personal, growing out of the 
ownership or use of or interest in suclji prop¬ 
erty; also from interest, rent, dividends, se¬ 
curities, or the transaction of any business 
carried on for gain or profit, or g4ins or 
profits and income derived from any 

source whatever. The amount of all such 
items shall be included in the gross income 
for the taxable year in which received by the 
taxpayer * * * 

Revenue Act of 1924, c. 234,43 Stat. 253, Sec. 213 
(a) (U. S. C., Title 26, Sec. 954) is the same. 

STATEMENT OF FACTS ! 

The material facts, as stipulated (R. 24-29), and 
as found by the Board of Tax Appeals (R. lpL-13), 
are substantially as f ollows: ] 

Appellant and his brother, John A. McPherson, 
residents of Portland, Oregon, during the taxable 
years, were the sole members of the partnership of 
George L. and John A. McPherson, organised in 

i 

1906. The partners, desiring to locate suitable tim- 
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ber tracts which might be recommended for pur¬ 
chase to interests in the East, went to the West 
coast in 1900 and worked in sawmills and logging 
camps in California, Oregon, and Washington in 
order to become thoroughly familiar with the tim¬ 
ber. As a result of their investigations they se¬ 
lected the Nehalem River (a tributary of the Co¬ 
lumbia River) Valley in Oregon as the probable 
best region in which to make timber purchases 
which would yield early and substantial returns on 
the proposed investments. That region had been 
partially homesteaded and the partners success¬ 
fully carried out a plan of purchasing at favorable 
prices and consolidating many small tracts. 
(R. 11.) 

Prom 1906 to 1910, inclusive, the partners pur¬ 
chased for the account of five syndicates, three cor¬ 
porations which they were instrumental in organiz¬ 
ing, and for certain individuals, timber lands in 
that region at a total cost of $937,426.02. The tim¬ 
ber tracts were purchased for said parties under 
agreements with the partners which provided, 
among other things not material here, that title to 
the lands purchased should be taken in the name of 
the Detroit Trust Company, in trust for the benefit 
of the purchasers in proportion to the respective 
amounts contributed by them to the purchase price 
of the properties; that the partners would be al¬ 
lowed 50 cents an acre for the lands purchased and 
$1 an acre on certain land to be purchased from the 
Wyandotte Indians, which sums would not be con- 
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sidered as part of the purchase price of the prop¬ 
erties; that the partners would also receive one* 
fourth of the net profits of the lands purchased if,' 
as and when they were sold; that the total-amounts 
invested in the purchase of the lands with interest 
at six per cent, per annum from the time of payment 
into the pool, and all sums paid for taxes and other 
necessary expenses* with interest at the same rate,* 
shall be deducted from the selling prices of the 
lands, and the difference shall be the net profit ; 
that the partners were to notify the Detroit Trust 
Company of taxes assessed against the properties 
and to pay the taxes without charge, funds for 
which were to be advanced by the trustee whenever 
needed; that the partnership, without makipg any 
charges except for moneys actually expanded, 
should do all the work reasonably necessary fpr the 
•care and protection of the lands and for the preven¬ 
tion of trespass, and attend to the selling <j>f the 
lands; and that, upon the sale of the lands, the pro- 
ceeds less all the necessary expenses incident to the 
sale, including reasonable compensation to'the trus¬ 
tee and the partners’ share of the net profit^ due 
under the agreements, shall be* distributed by the 
trustee to the beneficiaries in proportion to their 1 
respective contributions. (E. 11-12.) 

The carrying charges, plus interest as above pro¬ 
vided, on the various tracts purchased under the' 
agreements amounted to $268,573.98' on March 1, 
1913. The carrying charges and interest, plijs the 5 
♦cost of the land, amounted to $1,206,000. On March 
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1, 1913, the tracts contained 1,297,000,000 feet of 
timber of a value of $2 per M feet, or $2,594,000. 
The latter amount is $1,328,000 in excess of the cost 
of the tracts plus interest and carrying charges to 
March 1,1913. (E. 13.) 

The partnership was paid 50 cents an acre for 
the lands purchased for the corporations, syndi¬ 
cates, and individuals but this amount did not com¬ 
pensate it for the expense it incurred in cruising 
and investigating the timberlands for purchase 
under the agreements. The partnership managed 
the properties purchased and advised the corpora¬ 
tions, syndicates, and individuals when to sell par¬ 
ticular tracts of land. Their advice was always- 
accepted. (E. 13.) 

Parcels of the timber lands purchased under the. 
agreements were sold during the taxable years for 
sums which entitled the partnership to participate, 
in the profits. In determining its income from the 
sales, the partnership reduced the gross amount 
received by a proportionate amount of the March. 
1,1913, value of those rights under the agreements.. 
The Commissioner of Internal Eevenue disallowed 
the deductions claimed, and, accordingly, increased 
the taxable income of each partner, including appel¬ 
lant, for the years 1922, 1923, and 1924 in the re¬ 
spective amounts of $6,101.23, $2,889.41, and 
$4,916.36, and the taxable income of partner John. 
A. McPherson for the years 1920 and 1921 in the 
amounts of $5,452.78 and $5,192.94, respectively- 
(E. 13.) 
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The partners kept their books and filed their tax 
returns on the cash receipts and disbursements basis. 

On the basis of the f oregoing findings, the Board 
of Tax Appeals, sustaining the determination of 
the Commissioner, held that the amounts received 

j 

during the taxable years, under the employment 
contracts providing for the payment of a fiked per¬ 
centage of the profits realized on the sale of jthe tim¬ 
ber lands, are taxable in their entirety without any 
allowance for a proportionate part of the Inarch 1, 

i 

1913, value of the contingent rights to receive the 
payments. (R. 15.) The Board accordingly en¬ 
tered an order redetermining the deficiencies for 
the years 1922, 1923, and 1924. (R. 16.) From 
the order so entered, appellant took this appeal. 
(R. 17-22.) 


SUMMARY OF ARGUMENT 


Appellant contends that the profits he received in 
the taxable years pursuant to contracts made be¬ 
fore 1913 are not taxable in their entirety but only 
in the amounts exceeding proportionate parts of an 
alleged value of his rights under the contracts to 
contingent future payments. He performed serv¬ 
ices both before and after that date but those pro¬ 
ducing the profits here in controversy were for the 
most part performed subsequent thereto. It is set¬ 
tled and the statute provides that income Received 
under such circumstances is taxable when received. 

i 

Appellant’s profits were contingent upon Jiis and 
his partner’s selling the timber tracts, and until he 
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made some sales he had no present or future en¬ 
forceable rights under the contracts against the 
owners. Since his rights to profits were contingent 
on future events, he had no accrued right on March 
1,1913. Moreover, any rights to future contingent 
profits flowing from the agreements had not suffi¬ 
ciently progressed on that date to have a definitely 
ascertainable value. Therefore the profits received 
in the taxable years could not constitute a partial 
wasting away of the alleged value of the rights in 
such a way that the sums received by appellant 
were taxable income only in so far as they exceeded 
the alleged value of the rights on that date. 

The effect of appellant’s claim is that the alleged 
value of the rights was in the nature of a “ wast¬ 
ing ” asset which, allocated or spread on a per-M- 
foot-unit basis, should be deducted from the profits 
received by appellant in the taxable years. The 
statute and regulations, however, permit deductions 
for exhaustion of such intangible assets only if they 
represent property of a reasonably ascertainable 
value, which runs for a definite period of time and 
is actually susceptible of exhaustion. None of these 
requirements is met in the instant case. 

Regardless of whether or not the value of the 
rights is ascertainable, however, the question of law 
presented has been decided adversely to appellant’s 
claims in several cases. Moreover, the cases relied 
upon by appellant are clearly distinguishable. 


ARGUMENT 


The sums received by appellant during the taxable years 
under contracts entered into before 1913, being con¬ 
tingent upon future sales at a profit, are taxable! in their 
entirety and not merely in amounts in- excess of an 
alleged March 1, 1913, value of his light to the con¬ 
ditional future profits 

Appellant, one of two partners, contends that the 
rights of the partnership under the timber con¬ 
tracts constituted property owned by the partner¬ 
ship on March 1,1913 (Br. 13-26); that the tracts 
of timber, purchased under agreements entered into 
between the partnership and certain syndicates 
before March 1, 1913, had a fair market value at 
that date of $2,594,000; that, based on that value, 
the rights under the agreements had a fair inarket 
value at that time of $300,000 (comprising, roughly, 
one-fourth of the value of the timber lands! in ex¬ 
cess of their cost plus interest and carrying charges 
(R. 13, Br. 26-27) ; and that, in computing his tax¬ 
able income for the years involved herein., such 
March 1, 1913, value of the* rights, allocated or 
spread on a per-M-foot-unit basis, should be de¬ 
ducted from the gross amounts received by the part¬ 
nership in the taxable years. (Br. 27-30.) 

The partners* contracts entered into before 1913 
with the syndicates specifically provided tljiat, in 
addition to receiving, variously, 50 cents and $1 an 
acre for the lands purchased, they were thereafter 
to receive one-fourth of the net profits realized 
“when, and as fast as” the timberlands were sold. 

i ■ 
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As other duties under the agreements, the partners 
agreed to attend to the payment of the taxes on the 
timberlands, care for, protect, and sell the lands, 
and upon sale, to deduct all the necessary expenses 
incident to the sale, including reasonable compen¬ 
sation to the trustee and the net profits due the 
partnership, and distribute the remaining net 
profits to the trustee for redistribution in the pro¬ 
portionate respective shares to the beneficiaries. 
(R. 12.) Thus, apparently appellant’s and his 
partner’s services before 1913 were partially com¬ 
pensated for at the rate of 50 cents or $1 for each 
acre of timberlands cruised, investigated, selected, 
and purchased, and the one-fourth of the net profits 
which they were to receive was conditioned upon 
their selling the tracts after 1913. 

Therefore, the sums received by appellant in the 
taxable years 1922,1923, and 1924 were for services 
rendered not only before but mostly after 1913 in 
connection with the sale of the lands. Obviously, 
income thus received is taxable in its entirety when 
received regardless of when the services were per¬ 
formed. Lynch v. Hornby, 247 U. S. 339; Eisner v. 
Macomb er, 252 U. S. 189; Woods v. Lew ellyn, infra; 
Workman v. Commissioner, infra; Edwards v. 
Keith, infra, wherein the court stated (p. 112) 
“ That the work for which the compensation is paid 
was done in some prior year seems to us unimport- 
ant.” The fact that appellant’s books were kept 
and his tax returns filed on the cash receipts and 
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disbursements basis of accounting is additional rea¬ 
son for considering the sum taxable in toto when 

i 

received. (E. 13,28.) Moreover, Sections 213 (a) 
of the 1921 and 1924 Eevenue Acts, supra, provide 
that “ profits and income derived from any [source 
whatever * * * shall be included in the gross 
income for the taxable year in which received by the 
taxpayer.” 

Where money is received by a party in pursuance 
of contractual rights, the contracts thenjiselves 
stand in the nature of the producing corpus. It 
appears irrefutable that the flow therefrom con 7 
stitutes income in its entirety. The mere payment 
of money pursuant to the terms of the contracts has 
no effect upon the subsisting rights in the contracts 
themselves, and these rights remain in effect! as to 

all of their terms until the termination of the 

■ 

contracts. 

On March 1, 1913, appellant and his partner 
could by no authority pursuant to the contracts 
lawfully make demands for any specific sums there¬ 
under. Until they disposed of the timber tracts, 

they had no present or future right against the 

• • • ! 

owners for any additional compensation or profits 
for the reason that such remuneration was contin¬ 
gent solely on their selling the lands. Edwards v. 
Keith, infra; Woods v. Lewellyn, infra; Workman 
v. Commissioner, infra; Holbrook v. Moore, 293 
Fed. 264 (E. D., Mo.). They had at that! time 
not only sold no tracts, but they knew not whether 
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there would be any sales, or, if there were, whether 
they would be at prices sufficient to entitle them to 
participation in any profits. If they should make 
no sales in the future, their rights under the con¬ 
tracts as. of March 1,1913, would be devoid of value. 
Moreover, if they shared in any such profits, it would 
be for services 1 rendered both before and princi¬ 
pally after March 1, 1913, for, under the agree¬ 
ments, they were obliged to continue “to do the 
work reasonably necessary for the care and protec¬ 
tion of the lands purchased * * * and to at¬ 
tend to the selling of the lands” (R. 12) until such 
time as they might be able to dispose of the tracts. 
There were no means by which such a contingency 
could be foretold on March 1,1913. As the Board 
aptly stated, therefore, “The rights of the partner¬ 
ship to additional compensation were unliquidated 
and contingent, and on March 1, 1913, it had no 
accrued right.” (R. 15.) 

Moreover, the partnership’s rights, flowing from 
the contracts with the syndicates, had not pro- 

1 Appellants states (Br. 25) that the only duties after 1913 
devolving upon the partners in connection with the syndi¬ 
cate agreements were that they should pay the taxes and 
care for, protect, and sell the property—“ ministerial duties, 
which could be performed by any employee.” While selling 
the timberlands would be an unusual “ ministerial duty ” 
(defined as “ one in respect to which nothing is left to dis¬ 
cretion.’ 11 2 Bouv. L. D., 8th Ed., p. 2219), the record shows 
the contrary. The Board found as a fact (R. 13): “ The 
partnership advised the corporation, syndicates, and individ¬ 
uals when to sell particular tracts of land. Such advice was 
always accepted.” 
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gressed far enough on March 1, 1913, to have a 
definitely ascertainable value. Therefore, the 
profits received in later years by fhe partners, when 
they effected sales of the timber tracts, could in no 
wise constitute a disposition or partial wasting away 
of the alleged value of the rights under the contracts 
in such a way that the sums received thereunder 
would amount to taxable income only in sb far as 
they exceed proportionate parts of the alleged 

i 

March 1,1913, value of the rights to such contingent 
future payments. This seems clearly to negative 
appellant’s claim (Br. 10, 27-29) that the Inarch 1, 
1913, value of the rights under the syndicate! agree¬ 
ments, allocated or spread on any basis, should be 
deducted from the gross amounts received by the 
partnership in the taxable years. 

The effect of appellant’s claim is that the alleged 
value of the partners’ rights on March 1, 1913, 
under the syndicate agreements was in the nature 
of a “wasting” asset. The law makes no allowance 
for deduction of exhaustion of such intangible 
property, the duration of the use of which in a busi¬ 
ness is not reasonably ascertainable. Sections 214 
(a) (8) of the 1921 and 1924 Revenue Acts) allow 
reasonable deductions for exhaustion of property 
used in a trade or business (computed on the basis 
of the fair market price or value on March 1,1913, 
of property acquired before that date). Article 163 
of Treasury Regulations 62 provides that intan¬ 
gible property, the use of which in a business is 

I 
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definitely limited in duration (or if acquired 
through capital outlay and known through experi¬ 
ence to be of value only for a limited period the 
length of which can be estimated with reasonable 
certainty), may be the subject of an allowance for 
exhaustion, while intangibles, the use of which is 
not so limited, will not usually be a proper subject 
of such an allowance. Article 162 of the same Reg¬ 
ulations states that the necessity for an allowance 
for exhaustion arises from the fact that certain 
property used in a business gradually approaches 
a point where its usefulness is exhausted. The al¬ 
lowance for exhaustion should always be confined 
to property of this nature. The alleged value of 
appellant’s rights on March 1,1913, under the con¬ 
tracts fails to meet these requirements because 
there was no exhaustion of such value. The rights 
were limited to receipt of any profits which might 
flow from the contracts in the event the timber lands 
were sold in the future. That right did not dimin¬ 
ish year by year, but remained constant throughout. 
The partners had an equitable interest under the 
syndicate contracts and the probable profits to be 
produced therefrom by the contemplated sale of 
timber tracts in subsequent years did not lessen 
their interest in or consume their rights under the 
agreements. There is no exhaustion of capital. 
In this case mere lapse of time has no wasting effect 
upon the partners’ contract rights. So long as 
they continue to sell the timber lands thereunder. 
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they will continue to receive the portions of the 
profits to which the agreements entitle them, and 
the production of that income causes no exhaustion 
of property. The courts, of course, have allowed 
deductions for exhaustion of intangible property 
used in business, such as contracts, leases, etc. 
Lynch v. Alworth-Stephens, 267 U. S. 364; Kauf- 
man-Stram Co . v. Lucas, 12 P. (2d) 774 ((jj. C. A. 
6th) ; Platt v. Bowers, 13 P. (2d) 951 (S. D. ENT. Y.). 
In all of those and related cases, however, there 
were involved contracts or leases, each of which ran 
for a definite period and represented property of a 
reasonably ascertainable value and actually suscep¬ 
tible of exhaustion , none of which requirements is 
met in the instant case. 

Appellant states (Br. 20) that contract rights 
have been held to have a 1913 value for the purpose 
of determining gain or loss for tax purposed. Ap¬ 
pellee does not deny this but such is not the) situa¬ 
tion in this case. Here we are not seeking a basis* 
for computing gain or loss, but rather to determine 
whether or not a part of an alleged value of con¬ 
tingent and conditional indeterminate contract 
rights as of March 1,1913, can be used proportion- 
ately to offset profits which, upon the paiftners * 
performance of certain things—selling the timber- 
lands—in the future, might flow therefrom. 

Appellant states (Br. 14) that the stipulated 
facts show that the partnership’s interest in the 
syndicate contracts had a March 1, 1913, value of 

i 
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$332,000 if the timber had been sold at that date, at 
its stipulated fair market value. But therein ap¬ 
pellant states the very contingency upon which the 
partnership’s rights at that date fail of such value. 
Admittedly, the timberlands had not been sold at 
that time and any valuation as of that time must 
necessarily be based on the partners’ hopes of what 
the future might bring forth. 

Regardless of whether or not the alleged value of 
the partnership’s rights under the agreements at 
March 1,1913, is ascertainable, the question of law 
presented has been decided adversely to appellant’s 
contentions in several cases. Edwards v. Keith, 
231 Fed. 110 (C. C. A. 2d), certiorari denied, 243 
U. S. 638, is an analogous case. There the tax¬ 
payer was a life-insurance agent, who before March 
1,1913, wrote insurance policies under agreements 
with an insurance company which entitled him, as 
compensation for his services, to certain commis¬ 
sions on the first premiums paid by the assured and 
a percentage of any renewal premiums paid. Each 
of his contracts of employment with the insurance 
-company contained a provision that the “ commis¬ 
sions shall accrue only as the premiums are paid in 
cash. 7 ’ The court did not hold that the agent’s 
right to receive renewal insurance premiums had a 
fair market value at March l y 1913, but in holding 
that all of the commissions paid to the taxpayer 
after March 1, 1913, on business obtained prior 


17 


thereto, was taxable income in its entirety, the court 
aptly stated (p. 112) : 

The statute does not provide that thte “per¬ 
sonal services,” compensation for which is 
to be considered income, must be rendered 
in the same year in which the compensation 
is received. 

It may be noted that, although fully earned 
by work already done, there is no certainty 
that the sum conditionally promised for an 
ensuing year will ever be paid or will accrue 
or come due; John Doe may die within the 
first year or at its expiration may refuse to 
renew his policy in which event the com¬ 
pany is not obligated to pay its ageijt any¬ 
thing beyond the amount already paid him; 
the obligation to pay does not aris^ until 
John Doe actually pays his renewal premium 
in cash. 

Appellant’s statement (Br. 16) that if thi ques¬ 
tion involved in the Edwards case were no\y to be 
considered, the court would hold that tjhe re¬ 
newal insurance commissions, earned before March 
1, 1913, were capable of being valued at that date 
for income tax purposes. This, of course, i^ mere 
conjecture on appellant’s part. The case has not 
been overruled. Appellant admits (Br. 16b that 
it would have been impossible to determine at 
March 1, 1913, except by complicated formulae, 
what percentage of the renewal premiums would 
be paid, even though the sales of the insurance had 
already been made before that date. A fortiori, it 
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would be practically impossible to determine the 
alleged value of the partners’ rights at March 1 T 
1913, under the contracts in the instant case where 
no timberland sales, from which the partners’* 
profits were to be derived, had yet been made at 
that date. 

In Woods v. Lewellyn, 252 Fed. 106 (C. C. A. 
3d), the taxpayer, a life insurance agent, received 
commissions on certain renewal premiums on poli¬ 
cies obtained by the company through him and ac¬ 
cepted in earlier years. As general agent he bore 
some expenses in connection with the policies be¬ 
fore March 1,1913, which he claimed as deductions. 
Although prior to 1913 and 1914, the years in which 
he received the commissions, the agent had. done 
all the work and expended the money necessary to* 
entitle him to the commissions, it was nevertheless 
held that his right to them was only contingent and 
did not constitute income until actually received^ 
The court stated (p. 108) : 

No doubt they were earned by work done 
and money spent in the earlier years; the 
agent’s work was complete when he obtained 
the application and the society issued the 
policy; his right to commissions on future 
renewals came then into being, and he him- 
self was required to do no more. He had 
earned his pay, and had received a part of 
it; to the rest, he then acquired a right, such 
as it was, but no determination could then be 
made how much the rest would be, and in no 
event could he receive it except in annual 


instalments. Although the right had value, 
it lacked an essential element; no renewal 
premium might ever be paid, and in that 
event he would receive nothing more;! or re¬ 
newals might be paid only in part, apd then 
he would be entitled to commission on that 
part only. The insured might die before a 
given renewal fell due, or he might allow his 
policy to lapse, and in either event the right 
of the agent to future commissions perished. 
The right, therefore, was contingent; his con¬ 
tracts so provided, for they declared that 
commission should accrue only as premiums 
should be paid in cash, and certainly until 
such payment should be made he had ho col¬ 
lectible claim against the society. Hej had a 
property right that had value, but confined 
also an element of risk, and unless he turned 
it into money it remained contingent] The 
act taxes money, or its equivalent, or ils rep¬ 
resentative, and a contingent right such as 
this is not “income’’ in the sense u&ed by 
the act. 

In Workman v. Commissioner, 41 F. (2d) 139 
(C. C. A. 7th), the taxpayer was a general agent 
for a life insurance company under a contract pro¬ 
viding for the payment to him of all renewal com¬ 
missions notwithstanding termination of tile con¬ 
tract on policies written before March 1, 1913. 
During the years 1920-1924 the taxpayer received 
various amounts of renewal commissions which 
were not returned as income. The court held that 
the renewal commissions on insurance policies 
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written before March 1, 1913, under a contract 
made and performed prior to that date, constituted 
taxable income in their entirety when received. 

Appellant relies on Eldredge v. United States , 
31 F. (2d) 924 (C. C. A. 6th), as similar to the 
instant case in principle and facts. That case, 
however, is clearly distinguishable. There, prior 
to March 1, 1913, there had been assigned to de¬ 
cedent an one-half interest in an option for a 50- 
year lease of certain mining property. Also before 
that date the decedent and his coholder transferred 
this option to one M. A. Hanna & Company, in con¬ 
sideration of the payment of $1,000 cash and a 
promise to exercise the option if exploration re¬ 
vealed a sufficient quantity of ore, and that in this 
latter event, the assignors were to be paid 2% cents 
per ton of ore removed during the life of the leases. 
Thereafter, the assignees of the second option had 
an original option given them by the owners of the 
land, and the assignees made a contract with the 
decedent and his coholder under which the assign¬ 
ees were to pay them 2 V 2 cents per ton for the ore 
mined if a lease was made. All of these transac¬ 
tions occurred before March 1, 1913. Subsequent 
to that date the lease of the mining property, the 
making of which had before been entirely contin¬ 
gent, was executed and the assignors’ decedent and 
his copartner, by virtue of the contract, received 
the tonnage payments provided for since that time. 
The court held that the contract had progressed far 
enough on March 1,1913, to have a definite, ascer- 



tamable value andthat the -sums received under the 
contract amounted to a disposition of the contract 
in such a way as to warrant the computation of gain 
based upon the March 1, 1913, value of the right. 
While the Government believed that the court was 
in error in arriving at the conclusion it did, petition 
for writ of certiorari was nevertheless not filed be¬ 
cause it was considered that the question involved 
was not of sufficient importance to justify Applica¬ 


tion therefor. Moreover, the case is clearty distin¬ 
guishable because the contracts there involved Tan 
for definite periods of time, and it was known on 
March 1,1913, that the assignee would exercise the 


options, that the parties would produce certain 


quantities bf ore, that the payments sought to be 
taxed in their entirety would be made unjier the 
assignment, and the court itself stated (p. 928) that 
the cases therein relied on “are not inconsistent 
with Edwards v. Keith (C. C. A.), 231 F. 110, and 
Woods v. LeweTlyn (C. C. A.), 252 F. 106,” which 
were relied on by the Board in arriving at its de¬ 
cision in the instant case. 

The other cases cited by appellant (Br. 21-23) 
are clearly distinguishable in that they involve rea¬ 
sonably ascertainable valuations at basic dates for 
purposes of determining gain or loss, or questions 
concerning return of capital susceptible of exhaus- 

I 

tion, or other distinguishable features not involved 
herein. They have no bearing on the instant case. 



In view of the f oregoing, it is dear that the sums 
received by appellant during the taxable years 
under the contracts entered into before 1913, being 
contingent upon future sales at a profit, are taxable 
in their entirety and not merely in the amounts 
received in excess of an alleged March 1,1913, value 
of the right to the contingent future payments. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is correct and in accord¬ 
ance with the law, and should therefore be affirmed. 

G. A. Youngquist, 
Assistant Attorney General . 
SewaIzL Key, 

S. Dee Hanson, 

Special Assistants to the Attorney General . 

C. M. Chakest, 

General Counsel, 

Bureau of Internal Revenue, 

John R. Gaskins, 

Special Attorney, 

, Bureau of Internal Revenue, 

Of Counsel. 
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REPLY BRIEF FOR APPELLANT. 

The position of the Commissioner seems to be that 
thfe payments received by the McPhersons through 
their partnership during the taxable years constituted 
simply payments for services and that the partnership 
had no property right as of March 1, 1913. This vipw 
is clearly untenable and seems also to be in conflict with 
the specific findings of fact of the Board. 

It is clear that the partnership, composed of John A. 
McPherson and George L. McPherson, had definite 
property and rights in property on March 1, 1913, ahd 
the Board of Tax Appeals made specific findings iof 
fact that: 

“Parcels of timber lands purchased under the 
agreements were sold during the taxable years for 
sums entitling the partnership to participate jin 
the profits. In determining its income from t 

l 
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sales the partnership reduced the gross amount 
received by a proportionate amount of the March 1 , 
1913, value of its rights under the agreements' 1 
(Italics ours.) (R. 13.) 

It will be remembered that the syndicate agreements 
to which the partnership was a party provided that 
timber lands would be purchased with moneys advanced 
by other parties; that the lands to be purchased would 
be selected by the McPhersons; that the McPhersons 
would be allowed so much an acre for their expenses 
incurred in connection with cruising and selecting the 
lands purchased; that wdien the timber lands should 
eventually be sold the McPhersons would receive one- 
fourth of the net proceeds, after allowing a return 
of investment and interest thereon to the parties 
advancing funds; that the McPhersons would look 
after payment of the taxes with funds advanced by the 
other parties, and that the McPhersons, for their 
services in paying the taxes and caring for and protect¬ 
ing the lands “will make no charge, except for moneys 
actually expended.” (R. 26, 27.) The evidence shows 
that the expenses incurred by the McPhersons in cruis¬ 
ing and selecting the properties to be bought and in 
respect of their actual expenditures for work incidental 
thereto far exceeded the allowances made to them 
on a per acre basis therefor. (R. 31, 32.) The un¬ 
disputed evidence further shows that at March 1, 
1913, the fair market value of the timber lands, after 
deducting the capital invested by other parties, with 
interest thereon as provided in the syndicate agree¬ 
ments, amounted to SI,328,000, of which the interest 
of the McPherson partnership was the amount which 
they claim as the fair market value of their rights as 
of that date. (R. 28.) 
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Agreements of this sort have uniformly been held to 
constitute joint adventures, no matter whether} the 
funds are advanced by all the parties to the agreement 
or whether some advance moneys and others contribute 
their efforts, skill, knowledge, time, judgmeni, or 
services. Donahue v. Haskamp (Wash.), 187 Pac. 347; 
Upton v. Johnston , et al. (Wis.), 54 N. W. 266, 267; 
Knudson, et al. v. George (Wis.), 147 N. W. 1003, and 
Bonner v. Cross County Rice Company (Ark.), 167 
S. W. 80. The interest of the McPhersons extended 
not only to the profits after the lands should be feold, 
but to the lands themselves, and the interest could be 
protected in a court of equity in partition or accounting 
proceedings. Bonner v. Cross County Rice Company, 
supra; Central Trust Co. of Owensboro , et al. v. Creel 
(Ky.), 211 S. W. 421; Donahue v. Haskamp , supra; 
Dicus v. Sherer, 277 Ill. 168, 115 N. E. 161. And this 
interest might be enforced against any purchaser who 
took title to the lands with knowledge of the existing 
agreement and rights thereunder of the McPhersons. 
Bonner v. Cross County Rice Company , supra , 33 (D. J. 
873,874. | 

It is fallacious to argue that the McPhersonsj, or 
their partnership’s rights under the syndicate agree¬ 
ments comprised merely the right to receive payment 
for future services, because, as joint adventurers, ihey 
were entitled to no payment for services in the absence 
of express provision in the syndicate agreement^ to 
that effect, and the fact that either, or both of tliem, 
was to manage the common enterprise does not change 
the rule, 33 C. J. 860, 861. However, in this case,| the 
syndicate agreement expressly provided that the 
McPhersons would not and could not receive compensa¬ 
tion for their services in looking after the property 
after it had been bought. (R. 27.) 
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Certainly, under the law applicable to situations of 
this sort, the partnership had, as a party to a joint 
adventure, not only a right of property but property 
itself as of March 1, 1913. As the statute requires that 
upon the sale or disposition of property its cost, or, 
when acquired prior to March 1, 1913, its fair market 
value as of March 1, 1913, be used as a basis for de¬ 
termining gain or loss, the March 1, 1913, value of the 
McPhersons’ property can not be ignored in determin¬ 
ing their gain upon its being disposed of from time to 
time; and the Board, as we have shown above, found 
as a fact that the deductions claimed by the partnership 
represent “a proportionate amount of the March 1, 
1913, value of its rights under the agreements.” (R. 13.) 

But, aside from the legal proposition that the part¬ 
nership of the McPhersons had a joint adventurer’s 
interest which extended to the property owned by the 
syndicate, the agreement itself constituted property 
or a property right on March 1, 1913, which must be 
considered for income tax purposes in determining the 
gain or loss upon the liquidation of that right. The 
matter has been conclusively determined by the Court 
of Claims and by this Court. 

In Pearsall v. United States, 73 Ct. Cls. 187, 52 Fed. 
(2d) 1050, the court, in an opinion by Judge Littleton, 
formerly Chairman of the Board of Tax Appeals, held 
that an exclusive sales agency contract received before 
March 1, 1913, was properly to be valued as of that 
date for income tax purposes in determining the gain 
or loss upon transactions in connection with it subse¬ 
quently to March 1, 1913. The Government there 
contended that the value of the contract lay in the 
personal services to be performed under it by Pearsall, 
and the Court, though conceding that Pearsall’s long 
experience and acquaintance in the trade contributed 
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to such value, nevertheless decided that its value could 
not be ignored. 

In Hall v. Burnet, 60 App. D. C. 332, 54 Fe<jl. (2d) 
443, certiorari denied, 285 U. S. 552, this Court decided 
that rights under a contract are property, even though 
the rights relate to the receipt of future income. In 
the Hall case, an individual had a contract w;th an 
insurance company, entitling him to an annual 'salary 
and to commissions. He assigned an undivided interest 
in the contract to his wife. The Commissioner con¬ 
tended that the wife had no property or property right 
in the income arising from the contract. The Court, 
in an opinion by Mr. Justice Hitz, distinguished the 
case of Woods v. Lewellyn, on which the Commissioner 
relies in this case, and held that by the assignment of 
the undivided one-half interest in the contract tjo the 
wife, there occurred the transfer of “a property right,” 
saying: 

“When, therefore, the contract was assigned to 
his wife, a property right passed to her, as capable 
of assignment as any other sort of property; for 
instance, as rents to accrue from a lease for a 
term of years, or royalties from a patent.” j 


If is undisputed that the partnership of! the 
McPhersons had acquired at least a property rigljit by 
virtue of the syndicate agreements which it had entered 
into prior to March 1, 1913, and that the property right 
extended not only to the receipt of profits undef the 
agreements, but to the property owned by the syndi¬ 
cates. 

The respondent, while arguing (Br. 20, 21) that the 
case of Eldredge v. United States (C. C. A. 6th), 31 
Fed. (2d) 924, does not state the correct rule of ! law, 
concedes that no petition for writ of certiorari was | filed 
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by the Government “because it was considered that 
the question involved was not of sufficient importance 
to justify application therefor.” A study of that case 
will show that the decision of the court was grounded 
upon such fundamental principles of the income tax 
laws that there were no sound reasons which could be 
urged in opposition to it. The Eldredge case simply 
enunciated the fundamental principle that a taxpayer 
who owns property on March 1, 1913, is entitled, upon 
receiving the proceeds of its disposition after March 1, 
1913, to deduct the March 1, 1913, value from such 
proceeds in computing his taxable profit. While the 
contract there involved related to mining operations, 
the basic underlying question was whether the rights 
under the contract constituted property; if so, the statute 
provided there, as it does here, that upon the disposi¬ 
tion of such property gain or loss should be determined 
with reference to the March 1, 1913, value of the 
property. 

The fundamental rule was stated by the Sixth Circuit 
in the Eldredge case (at 31 Fed. (2d) 928, 929), as 
follows: 

i “While the contract right owned on March 1, 
1913, has never been sold, it has been partially 
converted into the annual payments whose capitali¬ 
zation it represents. This is so despite the fact 
that the diminished right in 1918 was more 
valuable than the full right in 1913, due to new 
ore discoveries. By the time the ore is all mined, 
or the mining leases end, whichever happens 
sooner (in all probability the first), the contract 
right will be extinct because completely satisfied. 
The aggregate annual payments therefore repre¬ 
sent in part a return of capital, for which a deduc¬ 
tion must be made. This is distinguishable in 
theory from a depreciation or depletion allowance, 
where property is worn out or used up in the manu- 


7 


facture or extraction of other property. Lynch 
v. Alworth-Stephens Co., 267 U. S. 364, 45 S. 
Ct. 274, 69 L. Ed. 660; Kaufman-Straus v. Lucas, 
12 F. (2d) 774 (C. C. A. 6). It is a deduction\of the 
March 1, 1913, value of the very property disposed 
of, since all the annual payments were summed up 
in the 1913 right to them, much the same as in the 
Ruth case the future annual payments were embodied 
in the notes. It does not unduly strain the statu¬ 
tory phrase to say that a contract right is ‘ disposed 
of,’ when it is converted into cash by being satis¬ 
fied according to its terms. The cases of t>oyle 
v. Mitchell Bros., 247 U. S. 179, 38 S. Ct.| 467, 
62 L. Ed. 1054; Hays v. Gauley Mountainj Coal 
Co., 247 U. S. 189, 38 S. Ct. 470, 62 L. Ed. 1061; 
U. S. v. Cleveland, C. C. & St. L. R., 247 U. S. 
195, 38 S. Ct. 472, 62 L. Ed. 1064, and Lyijch v. 
Turrish, 247 U. S. 221, 38 S. Ct. 537, 62 L[ Ed. 
1087, so strongly enunciate the general rule that^ only 
increases in value occurring after the basic date are 
taxable as to suggest doubts of the constitutionality 
of any interpretation of the Revenue Acts here (Appli¬ 
cable which does not exempt the March 1 , 1913, 
value that had been in a sense created before 
that date by the ore discoveries a few months 
earlier. 

5|C jfc $ 3|Cj 

I 

“ In our judgment, the rule properly applicable in 
the circumstances of the instant case is that income 
tax is due upon so much of each annual payment 
as represents approximately a proportionate 
amount of the profit on the whole transaction, 
looked at from the standpoint of March 1, 19!l3.” 
(Italics ours.) 

In this case we need not be disturbed about the proper 
method of allocating the amounts received by j the 
McPhersons between a return of the March 1, 1013, 
capital value and profit, because the Board has ndade 
specific findings that the deductions which have been 
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disallowed and which are now in controversy represent 
in fact the proportionate amount of the March 1, 1913, 
value of the property applicable to the proceeds of 
such property received during the years involved. 

The Eldredye case is controlling because it enunciates 
clearly the fundamental principles of law that govern 
the determination of gain or loss in respect to any prop¬ 
erty or property rights owned on March 1, 1913, and 
sold or otherwise disposed of subsequently. 

CONCLUSION. 

. * s 

.* 

As it is clear that the McPherson partnership owned 
property on March 1, 1913, the proceeds from the 
disposition of which have been included in income, 
and as the Board of Tax Appeals has found that the 
deductions claimed therefrom are the proportionate 
amounts of the March 1, 1913, value of such property, 
we submit that the Board of Tax Appeals should be 
reversed. 

Respectfully submitted, 

Charles E. McCulloch, 

Ivan F. Phipps, 

Albert S. Lisenby, 

Attorneys for Petitioner. 

Carey, Hart, Spencer & McCulloch, 

Of Counsel. 






